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THE UNITED NATIONS SECRETARIAT—SOME CONSTITU- 
TIONAL AND ADMINISTRATIVE DEVELOPMENTS 


By CoHEN 


Professor of Law, McGill University; President, Canadian Branch 
of the International Law Association 


I. INTRODUCTION 


The personnel difficulties of the United Nations Secretariat, so much 
dramatized since 1952, have served to focus exceptional attention on the 
Secretary General and his employment policies, as well as on the consti- 
tutional position of the Secretariat, its staff and their relations to the 
General Assembly and to the Administrative Tribunal. Indeed a substan- 
tial literature examining these issues ’—issues arising, in part, out of the 
United States’ allegations of ‘‘subversive’’ personnel in the Secretariat— 
now must be added to the already imposing structure of scholarship deal- 
ing with international organizations and officials since their beginnings 
in the League system and into the United Nations period.? This paper, 
however, will be concerned principally with an examination of the legal 
and institutional significance of those aspects of the Secretariat personnel 
problem as expressed in the various reports by and to the Secretary Gen- 
eral since 1952; in the amendments to the Staff Regulations and Rules and 
to the Statute of the Administrative Tribunal; in the debates and resolu- 
tions of the Fifth Committee and the General Assembly on these matters; 
and, finally, in the recent opinion of the International Court of Justice on 
the Effect of Awards of Compensation made by the United Nations Ad- 
ministrative Tribunal. 


1Cohen, ‘‘The United States and the United Nations Secretariat—A Preliminary 
Appraisal,’’ 1 MeGill Law Journal 169 (1953) ; Cohen, ‘‘The United Nations Secretariat 
and the Eighth General Assembly,’’ Proceedings and Committee Reports of the Ameri- 
can Branch of the International Law Association, 1954, p. 10; Green, ‘‘The Status 
of the International Civil Service,’’ 6 Current Legal Problems 192 (1954); Friedmann, 
*‘The United Nations and National Loyalties,’’ 8 International Law Journal 17 
(1952-53); Anon., ‘‘Subversions in the United Nations,’’ 5 Stanford L. Rev. 769 
(1953); Anon., ‘‘Idéologies Nationales et Fonction Publique Internationale,’’ 81 
Journal du Droit International 276 (1954); Scott, ‘‘The World’s Civil Service,’’ Inter- 
national Conciliation, No. 496 (Jan. 1954), 296-314; Rolin, ‘‘Les Licenciements 
au Secretariat de 1’0.N.U.—Discours Prononcé au Senat,’’ Jan. 20, 1953; K. G., 
‘International Officialsk—A Question of Loyalties,’’ World Today (Nov. 1954) 488; 
Lie, In The Cause of Peace 386-405 (1954); Rolin, ‘‘ Advisory Opinion on Rights and 
Obligations of International Civil Servants,’” M FICSA/4/53 (1953); Schwebel, ‘‘ The 
International Character of the Secretariat of the United Nations,’’ 30 British Year 
Book of International Law (hereinafter cited as Brit.Y.B.) 71 (1953). 

2 Kunz, ‘‘ Privileges and Immunities of International Organizations,’’ this JouRNAL 
(hereafter cited as A.J.I.L.), Vol. 41 (1947), p. 828, particularly p. 830, note 13; 
Cohen, loc. cit., at 170-171, note 4. Both of these footnotes set out a substantial part 
of the Anglo-French bibliography in this field. 
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II. Tae INTERNATIONAL SECRETARIAT—MAIN CHARACTERISTICS 
1920-1946 


The striking idea of an international organization whose permanent staff 
should be entirely divorced from control by member states or the states 
of employee nationality already was taken quite for granted within a 
decade after the establishment of the League system.* While it is true 
that the Rhine and Danube Commissions of the middle nineteenth century, 
and the Postal Union as well as other bureaux and secretariats prior to 
World War I, indicated the possibility one day of a truly supra-national 
organization and staff,‘ it remained for the League-International Labor 
Organization system to formulate the legal patterns and operate workable 
institutions in a world now deliberately aiming at security and welfare 
through collective international action.® 

The League and the International Labor Organization (I.L.0.) raised 
novel and special legal problems. Indeed, these complex institutions soon 
began to reveal the emergence of a unique legal order, quite distinct from 
the normal patterns of customary and conventional international law re- 
lationships among states. There were at least three sets of new relations 
to be observed: the legal status of the League and the I.L.0. as juristic 
entities and their relations with Member States and non-member states; the 
relation of their employees to states, either Member States or non-member 
states, including states of the nationality of employees; and, finally, the 
relations of the staff to the organization itself. The first two sets of re- 
lationships presented legal problems that may have had some apparent 
if tenuous links to existing patterns of international law. That is to say, 
in both cases the legal position of a state in relation to international 
organizations or employees was involved and, therefore, traditional con- 
cepts of ‘‘sovereignty,’’ ‘‘juristic person,’’ ‘‘privileges and immunities’’ 
were applicable to any relevant theory or analysis. In the case of staff 
vis-A-vis organization, however, the issues were akin to those of municipal 
administrative law or civil service law and policy and bore no real relation- 
ship to traditional rules of international law strictly so called. But ail 
three shared in common the fashioning of a constellation of legal concepts 
which together provided the framework for what is now understood as 
the constitutional law of international organizations.’ 

The evolution of methods to determine the relations of the League, the 
International Labor Organization and the Permanent Court of Interna- 


81 Walters, A History of the League of Nations 419-420 (1952); Ranshofen-Wert- 
heimer, The International Secretariat, at 16 et seg. (1945); Scott, op. cit, supra note 
1, at 260-262. 

4 Kunz, loc. cit. supra note 2, at 828-831; Cohen, 1 McGill Law Journal 170-172 
(1953). 

5 Walters, op. cit. supra note 3; Kunz, loc. cit. at 832. 

6 Green, loc. cit. supra note 1, at 193. 

7 For a major contribution to focusing attention on these constitutional developments, 
see Jenks, ‘‘Some Constitutional Problems of International Organizations,’’ 22 Brit. 
Y.B. 1 (1945); for a useful bibliography in this field, see Sohn, Cases and Materials 
on World Law 1-6 (1950). 
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tional Justice with Switzerland and The Netherlands, respectively, includ- 
ing the relations of their staffs to host and Member States, have been so 
fully discussed that no purpose would be served here by repetition.* It 
will be sufficient to point out that the arrangements with Switzerland 
culminating in the modus vivendi of 1926° acknowledged the juridical 
status of the League, its immunities and inviolability and provided for (i) 
full diplomatic immunity for its senior officials, (ii) less complete immuni- 
ties for other officials, excepting Swiss nationals, and (iii) still more 
defined limits for Swiss nationals—the second having immunities from taxes 
and for all official acts, while the Swiss nationals were confined to certain 
limited cantonal tax and military service concessions. Throughout here 
the thread of thought was the provision of sufficient immunities and 
privileges to satisfy general functional needs as well as reasonable protocol 
and symbolic requirements. It is not surprising to look back and find 
both in Switzerland and The Netherlands a certain reluctance to provide 
exceptional status to international civil servants, particularly nationals of 
the host state.*° On the whole these arrangements were a workable com- 
promise, and it was emphasized always that the immunities were for the 
benefit of the organizations and not for the personal use of staff.** 

Equally significant in this constitutional evolution was the erection of an 
order within which the new international civil service could function and 
grow with a sense of security, discipline and increasing competence. In 
retrospect, two lines of thought and practice are now discernible: the 
spiritual model for the League-I.L.0. Secretariat was British **—prizing 
above all else dedication, ability and integrity; but the institutional model 
was in part Continental,’* with particular reference to theories of employ- 
ment. Here, the civil service employment was protected by law, with the 
employee having almost a vested ‘‘right’’ in his post.’* By contrast, the 
British model regarded the civil servant as subject to ‘‘employment at 
pleasure,’’ ?° his contract therefore providing no more of a vested right than 
any contract of private employment terminable at the will of the parties. 
To meet the objective of the institutional model, suitable machinery was 
early established in the League and I.L.0. through their staff regulations ** 
and the Administrative Tribunal ** to define and limit authority of the 


8 See citations referred to above in notes 2 and 3, passim. 

® Hill, The Immunities and Privileges of International Officials 138, 173-188 (1947). 

10 Id. at 16--17. 

11Id. at 24-25; Ranshofen-Wertheimer, op. cit. supra note 3, at 266-267. 

12 Lie, op. cit. supra note 1, at 43; Walters, op. cit. supra note 3, at 75-79. 

18 Memorandum by the International Labor Office, in Written Statements to the 
International Court of Justice in the Matter of Effects of Awards of Compensation 
Made by the United Nations Administrative Tribunal, Distr. 54/17, p. 26, at 31-36. 

14 Schwartz, French Administrative Law and the Common Law World 87-88 (1954). 

15 Shenton v. Smith [1895] A.C. 229; Mustoe, The Law and Organization of the 
British Civil Service 132-136 (1932); Dawson, The Civil Service of Canada 178-180 
(1929). 

16 Ranshofen-Wertheimer, op. cit. supra note 3, Ch. XVIII. 

17 League of Nations Official Journal, 9th Yr., No. 5 (May 1928), at 751, Annex 1. 
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Secretary General to suspend or dismiss those holding contracts of em- 
ployment, either permanent or temporary.** 

Whatever other significance these institutional and constitutional pro- 
cedures may have had, quite clearly they were intended to prevent Member 
States from interfering directly in the management of the new civil 
service and to vest in the League’s Secretary General sufficient inde- 
pendence and protection to evolve employment policies that would assure 
the highest order of service. The oath of office *® and staff regulations for 
League officials reflected this Secretariat independence and the correlative 
‘‘loyalty’’ expected of the international employee,”° although the expression 
‘‘loyalty’’ at that time had not become the contentious symbol the term 
may suggest today. Thus by 1946, when the League itself was being 
dissolved and the United Nations already had been established, the idea as 
well as the structure of an international organization with a civil service, 
independent of and immune from direct Member State control—except for 
the constitutional decision of a requisite majority of the members—was 
deeply rooted in international thinking and practice.*? 


Ill. Tae Unirep Nations—ORGANIZATION AND STAFF 


When the Preparatory Commission met in 1945 ** to consider the insti- 
tutional problems of the United Nations, it had before it a generation of 
experience with the League-I.L.0. system. That experience pointed to a 
number of institutional, constitutional and administrative requirements 
for a successful international organization now elaborately designed to 
embrace executive authority for security, collective methods for peace-keep- 
ing, common action for international welfare, as well as a variety of other 
delicate duties, particularly those touching trusteeship areas and non- 
self-governing peoples. Clearly such an institution would need a defined 
juristic identity as well as independence vis-d-vis host and Member States. 
It would need to be able to ‘‘protect’’ itself and its staff with the object 
of creating an authentic civil service and thus it would require some clear 
definitions of the relations of Member States to the Organization and staff. 
It would need to spell out the problem of the jural relations between, and 
the relative supremacy of, the various organs of the institution with respect 
to staff and internal administration. And generally it would have to pro- 
vide for an internal government assuring strong management balanced by 
equity in the execution of employment policies and staff discipline and 


control. 


18 See excerpt from Report of League Supervisory Commission, in Written Statement 
by the Secretary General of the United Nations, op. cit. supra note 13, at 199. 

19 Ranshofen-Wertheimer, op. cit. supra note 3, at 245, for the form of the oath or 
‘declaration of fidelity’’ instituted in 1932. 

20 Ibid. for an early U. 8. concern that the declaration of fidelity may put the 
Organization above the employee’s allegiance to his national government. 

21 Lie, op. cit. supra note 1, at 39-54; Schwebel, The Secretary-General of the United 
Nations 30-48 (1952). 

22 Report of the Preparatory Commission of the United Nations (1946), U.N. Doe. 
PC/20, Chs. VII, VIII. 
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These objectives were to be achieved by a series of constitutional and 
para-constitutional instruments that are now the foundation for the opera- 
tion of the United Nations Organization and its staff: the language of the 
Charter dealing with the status and powers of the Secretariat and the 
Secretary General, as well as with the position of the General Assembly; 
the Headquarters Agreement with the United States; the General Conven- 
tion on Privileges and Immunities; the Staff Regulations and Rules; and, 
finally, the Statute of the Administrative Tribunal. 


1. The Language of the Charter 


It is not without significance that the Charter should have been so 
specific in its provisions concerning the status of the Secretariat as one of 
the principal organs of the United Nations,”* the réle of the Secretary 
General as the chief administrative officer ** and the juridical independence 
of the Organization,” the Secretary General and staff ** for all purposes 
necessary to the effective execution of their objectives and responsibilities. 
The various articles are so much more elaborate than anything to be found 
in the Covenant of the League of Nations ** as to make it abundantly clear 
that the signatories intended to create a ‘‘legal person’’ capable of the 
widest of independent international activities and employing a staff of 
efficiency, competence and integrity suitably protected against any Member 
or non-member pressures that might interfere with their functioning or 
their proper growth as an institution and a civil service. 

Similarly, the Charter provided for a special rdle to be occupied by the 
General Assembly in the management of the internal government of the 
United Nations through vesting in it control over budget,”* through author- 
ity to promulgate the staff regulations,?® and through the power to create 
any subsidiary organs *° that may be necessary for either the internal 
affairs of the United Nations or other purposes. 


2. The Headquarters Agreement of 1947 


Experience had indicated that it was desirable to elaborate in as much 
detail as possible the respective rights and duties of the Organization 
vis-d-vis the host state in whose territory the Headquarters were estab- 
lished. The Headquarters Agreement of 1947,** therefore, reflects the 
League-I.L.0. background as well as the more comprehensive requirements 
envisaged by the Preparatory Commission and others for the total needs 
of the United Nations in the United States. Here again the principal 
themes were the juristic personality of the Organization,** its independence 


23 Art. 7. 24 Arts. 97, 101. 

25 Arts. 104, 105. 26 Art. 100. 

27 Arts. 6, 7. 28 Art. 17. 

29 Art. 101 (1). 80 Art. 22. 

8111-12 U.N. Treaty Series 11; 43 A.J.I.L. Supp. 8 (1949); cf. Brandon, ‘‘ The 
Legal Status of the Premises of the United Nations,’’ 28 Brit. Y.B. 90 (1951). 

82 Art. III, Sees. 7, 8. 
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and its inviolability ;** its right to archives ** and various methods of com- 
munication ;** its freedom from local government save for certain limited 
police and similar purposes; ** its availability to visitors from Member or 
non-member states traveling on official business or at the invitation of the 
Organization; *’ and the diplomatic status attaching to delegations and 
their staffs.** Disputes were to be settled by arbitration.” 


3. The Convention on Privileges and Immunities 


Here too the Preparatory Commission reflected in its recommendations 
the League-I.L.0. record, with particular respect to Switzerland.*® The 
principal provisions were the conferring of diplomatic status only upon the 
Secretary General and the Assistant Secretaries General; * the specific 
immunities attaching to all other officials and employees in the matter of 
official acts,*? taxation,** military service,** etc.; the use of these immunities 
only for the purposes of the Organization and the power of waiver in the 
Secretary General; **> parallel immunities for experts employed ad hoc; 
and the arbitration of disputes.*7 Only forty-three Member States have as 
yet acceded to the convention, while the United States has signed it but 
has not yet obtained Senate consent to ratification. Instead the status of 
the Organization and its staff in the United States rests upon the Head- 
quarters Agreement on the one hand, and the International Organizations 
Immunities Act ** on the other. This latter legislation does not provide 
for the comprehensive immunities set out in the convention and is particu- 
larly unhelpful with respect to United States nationals in the matter of 
exemptions from taxation and military service, matters now regulated by 
special bilateral arrangements.*® 


83 Art. III, Sec. 9. 8¢ Arts. II and III. 

85 Art. II, Secs. 4, 5 and 6. 

86 Art. III, Secs. 7, 8, 9, and Art. VI, Sec. 16; Art. VII, Secs. 17, 18 and 19. 

87 Art. IV, Sees. 11, 12 and 13. 88 Art. V, Sec. 15. 

89 Art. VIII, Sec. 21. 

40 Ranshofen-Wertheimer, op. cit. supra note 3, at 265-273; Hill, op. cit. supra note 
9, at 24-29. 

41 Op. cit. supra note 22; text of convention in 43 A.J.I.L. Supp. 1 (1949). The pro- 
visions of the Headquarters Agreement and the convention overlap, see 1 U.N. Treaty 
Series 15 (1946), Art. I, Juristic Personality; Art. II, Property Funds and Assets; 
Art. III, Facilities in Respect of Communication; Art. IV, The Representatives of 
Members (Privileges and Immunities). The provisions governing the Secretary General 
and staff are to be found in Arts. V, VI and VII. It is Art. V, Sec. 19, that confers 
diplomatic status on the Secretary General and Assistant Secretaries General. 


42 Art. V, Sec. 18 (a). 48 Id. See. 18 (b). 
44 Id. Sec. 18 (ce). 45 Id. Sees. 20, 21. 
46 Art. VI. 47 Art. VIII, Sees. 29, 30. 


48 59 Stat. 669 (1945) ; 22 U.S.C.A. $§ 288 ff.; 40 A.J.I.L. Supp. 85 (1946). 

49 See Handbook on Legal Status, Privileges and Immunities of the United Nations, 
U.N. Doc. St/LEG/2, at 277-334, for Federal and State laws, regulations etc. concern- 
ing the United Nations and other international organizations. 
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4. The Staff Regulations and Rules 


With the establishment of the United Nations the General Assembly 
from time to time promulgated rules governing the conditions of employ- 
ment for staff. These were brought together in their final form during the 
Sixth Session and the Regulations became effective on March 1, 1952,°° 
with the Supplementary Rules effective on January 1, 1953.° The Regu- 
lations and Rules deal with all aspects of employment, including the 
requisite standards of conduct for an international civil servant; ** dis- 
ciplinary measures and powers of the Secretary General to enforce dis- 
cipline; °* the Joint Disciplinary Committee and the Joint Appeals Board 
as advisory machinery to which the Secretary General turns for advice in 
disciplinary and contract cases; ** a Staff Council and a Joint Advisory 
Committee to provide for more effective staff relations and a joint de- 
velopment of personnel policies; ** and, finally, powers of appointment, 
promotion, suspension and dismissal by the Secretary General.*® 

This quite extensive machinery represented a compromise between the 
concept of strong managerial authority on the one hand, and, on the other, 
protection of staff interests in their posts as well as the encouragement of 
staff participation in the development of Secretariat personnel policies and 
the maintenance of high standards of discipline and morale. The Secretary 
General’s powers to dismiss from service for any reason acceptable to him- 
self extended to all cases of employees holding temporary contracts; °* but 
in the case of fixed-term and permanent contracts he could dismiss without 
the consent of the staff member only for reasons of health, ‘‘ unsatisfactory 


services,’’ the abolition of a post,®* or for ‘‘serious misconduct.’’*® All 


50U.N. Doc. ST/AFS/SGB/94; U.N. General Assembly Res. 590 (IV) (Feb. 2, 
1952), effective March 1, 1952. 

51 Ibid.; Preamble (Scope and Purpose): ‘‘. . . The Staff Regulations embody the 
fundamental conditions of service and the basic rights, duties and obligations of the 
U.N. Secretariat. They represent the broad principles of personnel policy for the 
staffing and administration of the Secretariat. The Secretary-General as the Chief 
Administrative Officer shall provide and enforce such Staff Rules consistent with these 
principles as he considers necessary.’’ 

52 Reg. 1.1 (international, not national responsibilities); Reg. 1.3 (no instructions 
from any authority external to the Organization) ; Reg. 1.4 (behave in manner befitting 
international civil servant); Reg. 1.5 (discretion in all matters of official information) ; 
Reg. 1.7 (no candidacy for public office) ; Rule 101.6 (no outside activities that may be 
prejudicial; no making of speeches, radio engagements, magazine articles etc.). 

53 Reg. 10.1; Reg. 10.2. 

54 Rule 110.1 (Joint Disciplinary Committee); Reg. 11.1 (Appeals); and Rule 111.1, 
111.2, 111.3 (Joint Appeals Board, Composition and Procedures). 

55 Reg. 8.2 and Rule 108.2. 

56 Reg. 4.1 (appointment); Reg. 4.2 (appointment, transfer and promotion); Reg. 
9.1 (a) (termination of permanent contract-holders on grounds of abolition of post, 
unsatisfactory services or health), (b) (termination of fixed-term appointment same as 
in (a) plus any other reason in letter of appointment), (c) (termination of temporary 
appointments, and permanent contract-holders still on probation in any case where it 
is in the interests of the United Nations); Reg. 10.2 (summary dismissal for ‘‘serious 
miseonduct’’). 57 Reg. 9.1 (c). 

58 Reg. 9.1 (a). 59 Reg. 10.2. 
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of these powers have a most important bearing on the issues raised between 
1952 and 1954. 


5. The Statute of the Administrative Tribunal 


The Tribunal was established by Resolution 351 (IV)® of the General 
Assembly. It was to act as a trial and ‘‘appellate’’ court to hear and pass 
judgment upon applications alleging non-observance of contracts of em- 
ployment of staff members of the Secretariat * or of the terms of appoint- 
ment of such staff members. These terms of appointment or contracts 
included all pertinent staff regulations and rules in force at the time of 
alleged non-observance.* The Tribunal could only hear cases after they 
had been heard by the Joint Appeals Board, unless the Secretary General 
and the applicant agreed to go directly to the Tribunal. In its original 
articles the Tribunal had power to order specific performance or, where 
the Secretary General in ‘‘exceptional cireumstances’’ found such an order 
‘‘impossible’’ or ‘‘inadvisable’’ to perform, the Tribunal could award com- 
pensation which was to be paid by the United Nations.** The significance 
of these powers as later amended will, of course, be examined below with 
particular reference to the judgment of the International Court in the 
Awards Case. 

All of these measures provided a comprehensive framework within 
which it was expected that the Organization should be able to function 
effectively and mature both in spirit and technique with the demands made 


upon it. 


IV. ADMINISTRATIVE AND Po.uiTIcAL DEVELOPMENTS, 1946-1953 


With the establishment of the United Nations in New York and the 
excessively rapid recruitment program between 1946 and 1949, it was 
inevitable that there should be a disproportionate number of employees 
who were nationals of the host country. From the beginning all Member 
States seemed to take the view that no pressure should be brought to bear 
on the Secretary General with respect to employment policies except in the 
matter of his most senior appointees ® and on the question of reasonable 
geographic distribution of appointments. This policy was followed by the 
United States ** except for its nomination of one or two American na- 
tionals, particularly the one designated for the office of Assistant Secretary 


60 U.N. Doe. A/CN.5/2, hereafter referred to as Statute. 

61 Statute, Art. 2. 62 Ibid. 

63 Art. 7. 64 Art. 9. 

65 Report of the Secretary-General on Personnel Policy (Jan. 30, 1953), U.N. Doce. 
A/2364, at 14: ‘‘. . . during the last nine months of 1946 some 2500 members were 
given appointments.’’ 

66 Schwebel, op. cit. supra note 21, at 56-58. 

67 Secretary-General’s Note to Correspondents, No. 582, Jan. 2, 1953, p. 2: ‘*At that 
time ... the United States Government did not wish to recommend United States 
citizens for employment or give official support or clearance to applicants and staff 
members. ’’ 
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General for Financial and Administrative Services.** Nor did the Secre- 
tary General at this time receive, or expect to obtain, from the United 
States or other Member States detailed information about the personal 
or political records of applicants, although in many cases, as a matter of 
ordinary personnel administration, such information was sought. It is 
now clear that quite large numbers of senior and other rank personnel 
were hired with only a limited study made of their technical or personal 
records; 7° but considering the pressure upon the Secretary General to take 
on at once the elaborate load of responsibility imposed upon him by the 
Charter, a hurried employment program perhaps was inevitable.” 

The climate of U. S. opinion in 1945-46, however favorable it was to the 
establishment of the United Nations in New York, did not go so far as to 
make it possible to obtain Senate approval of the Convention on Privi- 
leges and Immunities.** Moreover, the onrush of the ‘‘cold war’’ after 
1947 and the domestic concern for espionage and subversion generally, 
turned the attention of certain political leaders to allegedly subversive 
personnel in the Federal service first, and later in the international civil 
service, with particular reference to the United Nations. By 1949-50, the 
Secretary General was receiving occasional but very incomplete sugges- 
tions about United States nationals on the United Nations staff, whose po- 
litical or personal records rendered them unsuitable, in the view of the 
United States, for employment with the United Nations.** At the same 
time the various Senate and House committees concerned with subversion 
and espionage, as well as a New York Federal Grand Jury, turned their 
attention to certain ‘‘suspect’’ United Nations staff members of American 


nationality. By 1952 a series of such persons had been subpoenaed before 
these committees and the Grand Jury,”* and a number of them had refused 
to testify, claiming the protection of Amendment V of the U. 8. Constitution 
providing for exemption from giving evidence in any criminal case, on 
grounds of possible self-incrimination.” 


68 Schwebel, op. cit. supra note 21, at 56. 

69 See Statement by Assistant Secretary-General for Administrative and Financial 
Services, Dec. 23, 1952, in Annex I to Report, op. cit. supra note 65. 

70 Ibid. 

71 See Statement by Secretary-General Lie on Personnel Policy to the Plenary Meeting 
of the General Assembly, resumed Seventh Session, March 10, 1953: ‘*[ 
recruitment] . . . was necessary because the Organs of the United Nations took up their 
responsibilities almost immediately on a broad scale of activity and the Secretariat had 
to be created to serve them.’’ 

72Cf. Report of Senate Committee on Finance on Immunities for International 
Organizations, Dee. 18, 1945, S. Rep. No. 861, 79th Cong., 1st Sess. (reprinted in 8. Doe. 
No. 87, 83rd Cong., 2nd Sess., Review of United Nations Charter, A Collection of 
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73 Report, Annex I, op. cit. supra note 69, at 2-3; Statement, op. cit. supra note 71: 
“‘the assistance . . . was not satisfactory although helpful in some respects.’’ 

74 Report, op. cit. supra note 65, pars. 47, 59. 

"8 Ibid., par. 48 (re Grand Jury Proceedings) ; pars. 55-57 (re Internal Security Sub- 
committee of the United States Senate proceedings, where 17 members of the staff in- 
voked the privilege against self-incrimination). 
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By 1952-53 the matter had reached critical proportions, partly because 
the situation had been exacerbated by the U. S. national elections in No- 
vember, 1952, and partly because the position taken by the Secretary Gen- 
eral in suspending certain United States nationals had aroused considerable 
feeling among some Member States. They believed that undue pressure 
was being brought to bear by the United States on the internal direction of 
the United Nations employment policies and that the Secretary General 
himself seemed unsure of a proper line to be followed and might be yield- 
ing too easily to such pressures. There was, in effect, a series of problems 
all woven together; allegations from political figures as well as the United 
States Government itself as to subversion or espionage by certain United 
Nations staff members; ** the refusal of the United States Government to 
grant passports to a few United Nations staff members—thus preventing 
them from traveling on the business of the Organization; the refusal of a 
number of subpoenaed United States staff members to testify before the 
Grand Jury or Congressional committee ; the occasional difficulties now aris- 
ing in obtaining access to the United Nations Headquarters by persons 
traveling there on official United Nations business from other states; the 
establishment of a new loyalty clearance procedure by President Truman 
and later by the Republican Administration governing all United States 
employees in the Secretariat as well as future applicants.”* 

Meanwhile the Secretary General had received in November, 1952, the 
now celebrated opinion of the Commission of Jurists,”® to which he had ad- 
dressed certain questions about his powers to deal with employees having 
permanent contracts when they refused to testify on grounds of self-incrim- 
ination or where there had been allegations of subversion or a United States 
refusal to grant passports.*® The Commission was also asked about the 
disclosure of information from United Nations archives to Congressional 
investigation agencies or grand juries, and, finally, whether the existing 
powers of the Secretary General were sufficient to permit him to dismiss 
permanent contract-holders where there was evidence of subversion—in- 
cluding past membership in a subversive organization—or a refusal to tes- 
tify about such alleged activities. 

This Report, now one of the more noted documents of United Nations 
personnel history, was hurriedly drafted, but it did provide the Secretary 
General with justification for suspending or dismissing staff members re- 
fusing to testify; ** for denying to any agency of the host state access to 
United Nations official information; ** and it also assured the Secretary 


76 Cohen, loc. cit. supra note 1, at 179. 7? Report, op. cit. supra note 65, passim. 

78 Exec. Order No. 10422, 18 Fed. Reg. 239 (1953); Exec. Order No. 10459, amending 
Exec. Order No. 10422, 18 Fed. Reg. 3183 (1953). 

79 Opinion of Commission of Jurists (hereafter called Jurists’ Opinion), U.N. Doc. 
A/FNF/51; also reprinted as Annex III to Report, op. cit. supra note 65, and in 47 
A.J.I.L. Supp. 87 (1953). 

80 Cohen, loc. cit. supra note 1, at 181, for a summary of the questions put to, and 
findings made by, the Jurists. 
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General that he had powers in the existing Staff Regulations to dismiss for 
‘*subversion’’ or failure to testify about such allegations. ** Equally im- 
portant, the Report said that in all cases of allegations from whatever 
source, the Secretary General must be satisfied by a ‘‘preponderance of 
evidence.’’*® This latter standard conflicted with the new ‘‘security risk’’ 
standard that came into effect particularly in the revisions made by the 
Republican Administration early in 1953 to the Federal Service Loyalty 
Program as well as to the standards to be applied in the clearing of United 
States nationals for service with international organizations.*® The Sec- 
retary General’s Report of January, 1953,*" reflected these various difficul- 
ties and problems and was largely influenced in its approach by the Ju- 
rists’ Opinion. No major changes in the Staff Rules and Regulations were 
then contemplated, but meanwhile the Secretary General, Mr. Lie, ap- 
pointed an Advisory Panel ** to help with these ‘‘subversive’’ cases while 
at the same time a number of Mr. Lie’s suspensions and dismissals were 
finding their way to the Administrative Tribunal directly or in due course 
after a hearing before the Joint Appeals Board. And before the Advisory 
Panel began to function, the Administrative Tribunal rendered a series of 
twenty-one important judgments,*® ten of which resulted from cases where 
dismissals of permanent contract-holders had taken place in consequence 
of their use of the Fifth Amendment or for other reasons regarded by the 
Secretary General as rendering them unfit to serve with the Secretariat. 
These judgments will be referred to in greater detail below. 

Meanwhile, a new Secretary General having been appointed,® he later 
presented to the Eighth General Assembly his own views for the manage- 


ment of the personnel problem both in the long-run as well as the more 
immediate issues arising out of the disputes over allegedly subversive 
American nationals in the Secretariat.*‘ Broadly speaking, the new Sec- 
retary General presented to the Eighth Session a series of interlocking 
programs: 


(a) Important changes in the Staff Regulations broadening the power 
of the Secretary General to suspend holders of permanent con- 
tracts and with new definitions concerning standards of service 
behavior.*? This was supplemented further by recommendations 


84 Ibid., Pt. VI. 

85 This was the Secretary General’s interpretation of the opinion; see Report, op. cit. 
supra note 65, pars. 92-98. 
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to reduce the discretion of the Administrative Tribunal to grant 
awards in unlimited amounts.** 

A program to reorganize the Secretariat and to introduce new 
types of contracts as well as new methods to supervise appoint- 
ments and promotions.” 

A continuation of the studies that had commenced in 1952 under 
the chairmanship of Mr. F. P. Walters surveying the efficiency 
of staff. 


The meaning of these various proposals will be evident when the main 
accomplishments of the Eighth and Ninth Sessions of the General Assembly 
are examined with particular reference to the Staff Regulations and the 
changes in the Statute of the Administrative Tribunal. 


V. Tue ADMINISTRATIVE TRIBUNAL AWARDS OF AUGUST, 1953 


It is now necessary to examine briefly some aspects of these awards in 
order to fit them into the pattern that led eventually to the dispute in the 
Fifth Committee during the Eighth Session about the awards as well as 
to the recent decision of the International Court of Justice. 

When the Tribunal was established in 1949 the general model the drafts- 
men of the Statute had in mind doubtless was the parallel tribunal estab- 
lished by the League of Nations as well as that serving the International 
Labor Organization and other specialized agencies.*° The Tribunal was 
given the powers noted above, and undoubtedly it was intended from the 
language of Article II to be a ‘‘court’’ in the fullest sense of the term, not 
merely an appellate body from the Joint Appeals Board.** Indeed its 
powers to pass on the Staff Regulations and Rules were supplemented by 
procedures under its own rules whereby it heard evidence orally or in 
writing,*” and thus examined witnesses, experts and the parties concerned, 
while counsel appeared in the usual manner on behalf of the ‘‘litigants.’’ ** 

Cases had come before the Tribunal from 1950 onward and indeed one 
judgment (Number 4)* had led to an amendment of the Staff Regulations 
in 1951 that now permitted the Secretary General to discharge holders of 
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temporary contracts without giving reasons when ‘‘in his opinion such 
action would be in the interest of the United Nations.’’ 

The fact that the Staff Regulations and Rules, by Article II of the 
Statute, were made part of the contract of employment necessarily imposed 
upon the Tribunal the duty of interpreting the language of the Regulations 
and Rules as well as the language of the Statute itself. Thus from the very 
beginning the Tribunal became an important constitutional agency in the 
management of the relations of the Organization to staff. To that extent, 
therefore, the Statute and Tribunal represented a limitation on the powers 
of the Secretary General because the last word in the interpretation of the 
Staff Regulations and Rules and the Secretary General’s actions under 
them, rested with it as a ‘‘court.’’ At the same time the General Assembly, 
having created the Tribunal under Article 22 of the Charter and thus 
having powers to amend the Statute and to change the Staff Regulations 
from time to time, necessarily exercised a potential post hoc control over 
the Tribunal and its future position. 

The réle that the Tribunal was to play as an independent interpreter of 
the powers of the Secretary General and his procedures in dealing with 
dismissals from employment became strikingly evident in the twenty-one 
cases resulting from suspensions and dismissals by the Secretary General. 
Of these, eleven were holders of temporary contracts and ten were perma- 
nent employees. All had refused to testify before either the Federal 
Grand Jury or congressional committees or otherwise allegedly had in- 
fringed upon that standard of civil service behavior as determined largely 
by the Jurists’ Opinion and adopted by the Secretary General. 

No purpose would be served in examining these judgments in detail. 
It will be sufficient to indicate that of these twenty-one cases, ten of the 
applications (temporary contract-holders) were rejected, one on procedural 
grounds and the others on matters of substance.*° Here, in essence, the 
power of the Secretary General to dismiss under Regulation 9.1 (c) ‘‘in 
the interest of the United Nations’’ was sustained. As to the eleven others, 
one case represented a temporary indefinite contract (Crawford, No. 18), 
while ten were permanent contract-holders. Of these, seven were awarded 
compensation because of the improper dismissals, while reinstatement was 
ordered with respect to four others. Later, the Secretary General exercis- 
ing his option because of ‘‘exceptional cireumstances’’ and finding it ‘‘im- 
possible or inadvisable’’ to reinstate,** the Tribunal thereupon assessed 
compensation in favor of these four in lieu of reinstatement. The amount 
of the eleven awards totaled $179,420.00. 

What is interesting about these eleven judgments is the conception the 
Tribunal had of its own functions and the effect of that conception on the 
powers of the Secretary General. Perhaps the result of these judgments 
can best be viewed through the Joel Gordon Case,*°? where again the al- 
leged ground for dismissal by the Secretary General was ‘‘serious mis- 
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conduct,’’ permitting a summary discharge under Article 10.2 of the Regu- 
lations, because Gordon had claimed the privilege of the Fifth Amendment 
in a congressional hearing. The Tribunal said: 


9. In the present case, the Applicant invoked the privilege provided 
in the constitution of his country. This step did not give rise to 
legal procedures against the Applicant. This provision of the con- 
stitution may be properly invoked in various situations which, be- 
cause of the complexity of the case law, cannot be summarized in 


a simple formula. 
The legal situation arising from recourse to the Fifth Amendment 


was so obscure to the Secretary-General himself that he considered 
it desirable to seek clarification from a Commission of Jurists. 
These cases were later discussed by the General Assembly who 
reached no decision. Subsequently these conclusions were par- 
tially set aside by the Secretary-General himself. 

The nature of serious misconduct appeared so disputable to the 
Secretary-General that he granted termination indemnities which 
are expressly forbidden by the Staff Regulations (Annex III) in 


eases of summary dismissal. 

Whatever view may be held as to the conduct of the Applicant that 
conduct could not be described as serious misconduct which alone 
under Article 10.2 of the Staff Regulations and of the pertinent 
Rules justifies the Secretary-General in dismissing a staff member 
summarily without the safeguard afforded by the disciplinary 


measure. 
. In these circumstances, the decision to terminate the Applicant’s 


employment since it cannot be based upon the provisions of the 
Staff Regulations and Rules must be declared illegal.’ 


While evidently the Secretary General had weakened his position in at- 
tempting to use the charge of ‘‘serious misconduct,’’ when he was quite 
uncertain as to its meaning—at least enough to have proposed termination 
indemnities which were not permitted in such cases by the Regulations— 
nevertheless the Tribunal is quite definite that a claim to the protection of 
the Fifth Amendment was not incompatible with the terms of employment 
in the international civil service, within the then Staff Regulations and 
Rules. Viewed on the level of analysis familiar to students of municipal 
administrative law, this was an interesting example of a superior court not 
accepting the findings of fact of an administrative authority having dis- 
cretion, e.g., to determine the fact of ‘‘serious misconduct.’’*°* Rather the 
Tribunal employed its judicial power to interpret the legislative language 
in the Statute and Regulations as a means of determining the legal conse- 
quences of these facts. This is an old story not only in the field of admin- 
istrative law but in the relations of appellate courts to facts found in the 
trial courts below. What is clear, therefore, is the following: 

(1) The Administrative Tribunal undertook, as it needs must, to have 
the last word on the meaning of the Staff Rules and Regulations, with par- 
ticular reference to contracts and terms of appointment. 
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(2) The Tribunal did not regard itself as an appellate or reviewing body 
examining facts already found by an inferior administrative authority and 
bound by those findings of facts. Rather it was a trial court de novo exam- 
ining the information provided by the parties and able to invite, on its own 
motion, other information if in its opinion the written or oral statements 
submitted by the parties were incomplete. 

(3) In every aspect of its functioning the Tribunal has behaved as a 
court and its decisions read with the sound of traditional case law ringing 
through them. 


VI. Tue E1iantH GENERAL ASSEMBLY AND CHANGES IN THE STAFF 
REGULATIONS AND STATUTE OF THE TRIBUNAL 


The foregoing judgments of the Administrative Tribunal were handed 
down in August, 1953, some months after the appointment of the new Sec- 
retary General but before he issued his own important Personnel Report 
to the Eighth Session in November, 1953.1°° The effect of these awards by 
the Tribunal had been to arouse further that sector of United States opin- 
ion already sensitive to the dramatic allegations about subversives among 
United States nationals on the Secretariat staff..°° At the same time many 
delegations in the final meetings of the Seventh Session in the Spring of 
1953 had expressed their great concern for what appeared to be an attack 
upon the legal and administrative independence of the Secretariat and staff 
and, therefore, on the United Nations itself. Thus, when the Eighth Ses- 
sion was convened and had upon its agenda the personnel dispute, there 
were two main aspects to the problem: the first dealing with suspension 
and dismissal of certain staff members and the effect on the relations of 
the United Nations to the United States because of these events; the second, 
arising out of the Tribunal’s awards and rendered particularly acute be- 
cause of a reluctance on the part of the United States to accept the validity 
of the awards.’** There was therefore the prospect of a challenge to the 
awards when the time came to vote the necessary appropriations for them. 

With respect to the first issue it is worth repeating that a very large part 
of the United Nations debates and public discussion in 1952 and 1953 
tended to emphasize the possible threat to the independence of the Secre- 
tariat because of the pressures arising out of United States opinion on 
“‘subversive’’ personnel.’°® However, when the Secretary General made 
his proposals to the Eighth Session, they were primarily directed not to- 
ward obtaining some new General Assembly assurances as to the independ- 
ence of the Organization or the Secretariat. Rather the Secretary General 
sought in his Report a reformation of his powers tec employ and dismiss 
staff as well as some limitations on the powers of the Administrative Tri- 
bunal to deal with awards of compensation. The significant thing, there- 
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fore, about the Secretary General’s proposals was the shifting of the line 
of his interest from the expected issue of the immunities and privileges of 
the Organization to the less dramatic but more practical objective of effec- 
tive managerial authority in the Secretary General adequate to meet all 
necessary requirements for maintaining the highest level of staff compe- 


tence, impartiality and integrity. 

In his proposals the Secretary General recommended changes in Regu- 
lation 1.4 dealing with the general principles of staff conduct,’ and Regu- 
lation 1.7 governing political activities,"*° and proposed adding to Regu- 
lation 9.1 (a) new provisions giving him additional authority to terminate 
employment of holders of permanent appointments."'? At the same time 
Article 9 of the Statute of the Tribunal was to be amended to set limits 
on the powers of the Tribunal in the awarding of compensation to dis- 
missed personnel and to increase the Secretary General’s area of option to 
refuse reinstatement, with compensation to be paid instead. 

After considerable study by the Advisory Committee on Administrative 
and Budgetary Questions as well as by the Fifth Committee, the Secretary 
General largely achieved his objectives. Regulation 1.4 dealing with gen- 
eral principles of conduct by international civil servants was strengthened 
by adding to its provisions covering public announcements which may ad- 
versely reflect on civil servant status the following: ‘‘. . . or on the integ- 
rity, independence or impartiality which are required by that status.’’ '*” 
Regulation 1.7 concerning political activities had provided only that any 
staff member who becomes a candidate for a public office of a political 
character shall resign. It was now to read: 


Staff members may exercise their right to vote but shall not engage 
in any political activity which is inconsistent with or might reflect 
upon the independence and impartiality required by their status as 
international civil servants. 


This regulation was later implemented by Rule 101.8 *** permitting mem- 
bership in a political party, provided that it did not entail action or obli- 
gation to action contrary to Regulation 1.7. Obviously some difficulties 
may arise here if staff members wish to participate in local government 
activities. 

Most important, however, was the amendment to Regulation 9.1 (a) 
providing for new grounds empowering the Secretary General to dismiss 
the holders of permanent appointments. It will be remembered that the 
Secretary General only had power to dismiss permanent appointees on 
grounds of health, abolition of post, ‘‘unsatisfactory services’’ or of sum- 
mary dismissal for serious misconduct. Now, however, he was to have 
power to dismiss where there was an absence of ‘‘. . . the higher standards 
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of integrity required by Article 101, Para. 3. of the Charter,’’** on 
grounds also of ‘‘facts anterior to the appointment of the staff member 
and relevant to his suitability’? which come to light and which, if they 
had been known at the time of the appointment, ‘‘should . . . have pre- 
cluded his appointment.’’"*5 But these two reasons were to be used by 
the Secretary General only when a case under them had been considered 
and reported on by a special advisory board to be appointed for such pur- 
poses. Finally, the Secretary General was to have power to dismiss per- 
manent contract-holders ‘‘. . . if such action would be in the interest of 
the good administration of the Organization and in accordance with the 
standards of the Charter, provided that the action is not contested by the 
staff member concerned.’’?*° In this latter case the Secretary General had 
the option of awarding a termination indemnity not more than fifty per- 
cent higher than that which would be otherwise payable. 

Faced with a body of interpretation by the Administrative Tribunal 
which very much restricted his power to dismiss in such cases where staff 
members took advantage of the Fifth Amendment, it was not unnatural 
for the Secretary General to seek a larger number of pegs upon which to 
hang lawful decisions to terminate employment. In his Report to the 
Eighth Session the Secretary General had been frank about his need for 
these powers. He recognized the danger of possible abuses, but as a check 
he was quite prepared to accept the continuing role of the Administrative 
Tribunal as the ultimate interpreter of his authority. For, as he stated, 
‘* . . the decisions of the Secretary-General would remain subject to re- 
view by the Administrative Tribunal to the full extent of its present au- 
thority.’’*'7 However, ‘‘. . . to this would be added the possibility of a 
review by the General Assembly of the principles developed in the imple- 
mentation of the standards specified in the Staff Regulations.’’*** But 
while the Secretary General recognized the rdle of the Tribunal in review- 
ing the language of the Regulations and thus the powers and decisions of 
the Secretary General, the Report suggests that perhaps the Tribunal’s 
principal emphasis would be on matters of procedure as well as the ‘‘ bias, 
discrimination or arbitrariness’’ of the Secretary General.“® At the same 
time, he expected the Tribunal to accept his interpretations as to what con- 
stituted ‘‘lack of integrity’’ or ‘‘ political activity’’ to the extent that they 
obviously involved ‘‘considerations of administrative policy which are not 
open to review of a strictly legal nature.’’**° Again, a not unfamiliar 
administrative law conception of judicial review and its desired limitations. 

114 Staff Reg. 9.1 (a) (i). 115 Staff Reg. 9.1 (a) (ii). 
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The significance of these amendments may be summarized as follows: 


1. A stricter view of international civil service behavior in political 
matters has been established. 

2. The Secretary General has a number of new grounds upon which 
to base his dismissal of permanent contract-holders, but, since these 
cases are subject to screening by an advisory board on the one hand, 
and to review by the Tribunal on the other, it remains a nice 
question how far the new language will in fact increase his actual 
authority. 

3. The ‘‘anterior facts’’ and ‘‘integrity’’ standards are both open to 
abuse. But the buffers of the Board and the Tribunal may be 
sufficiently effective to safeguard most staff interests. 

. It will be interesting to see whether this actual increase in authority 
does not raise as many problems of interpretation as the more gen- 
eral language of Articles 14 and 9.1 (a) had previously done. 
This is very suggestive of the traditional debate between those who 
prefer detailed codification as against more general standards. 
Indeed a further Assembly resolution required the Secretary Gen- 
eral to report to the Tenth Session in 1955 on developments with 
respect to staff rules and their application.’ 


The same session also amended Article 9 of the Tribunal Statute which, 
apart from certain minor procedural changes, now limits awards to two 
years’ net base salary save for exceptional cases when a higher indemnity 
may be ordered.’*?. At the same time the Secretary General is not limited 
as he formerly was to refusing reinstatement or specific performance only 
in ‘‘exceptional circumstances,’’ but now he may take the option of paying 
compensation within thirty days of the judgment. The effect of these 
amendments is to broaden the discretion of the Secretary General to dis- 
miss anyone for any reason if he is willing to face the prospect of an in- 
demnity that will amount to at least two years’ net base pay or a greater 
amount in exceptional cases. 


VII. THe Awarps JUDGMENT OF THE INTERNATIONAL CouURT OF JUSTICE 


In the Fifth Committee at the Eighth Session, the United States, sup- 
ported only by a very few delegations, rejected the validity of the Tribu- 
nal’s awards in the eleven cases. As a result, the Fifth Committee as a 
compromise recommended, and the Assembly resolved, to request an ad- 
visory opinion from the International Court of Justice.** The following 
questions were put to the Court: 


(1) Having regard to the Statute of the United Nations Administra- 
tive Tribunal and to any other relevant instruments and to the 
relevant records, has the General Assembly the right on any 
grounds to refuse to give effect to an award of compensation made 
by that Tribunal in favour of a staff member of the United Na- 
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tions whose contract of service has been terminated without his 
assent ? 

(2) If the answer given by the Court to question (1) is in the affirm- 
ative, what are the principal grounds upon which the General As- 
sembly could lawfully exercise such a right? 


The Court held that the General Assembly did not have the ‘‘right’’ on 
‘‘any grounds’’ to refuse to give effect to an award of compensation by 
the Tribunal where the subject-matter of the Tribunal’s decision was 
within its proper competence under its Statute. This case already has 
been commented upon in an issue of this JourNAL,'** but it will be desir- 
able to restate some of the main principles of United Nations constitu- 
tional law that have emerged from the decision. 

After examining the powers of the General Assembly, the position of 
the Secretariat and the Secretary General, the Staff Regulations and the 
Statute of the Tribunal, the Court held *** as follows: 


1. The Tribunal was intended to be a judicial body rendering final judg- 
ments whose effect would be binding between the parties and res judicata, 
without appeal. 

2. The Tribunal has jurisdiction to interpret the Staff Regulations and 
Rules as part of its jurisdiction over disputes between a staff member and 
the Organization in matters affecting his contract and terms of appoint- 
ment. 

3. The decisions of the Tribunal are binding on the parties and this 
means that they are binding not only on the Secretary General but on the 
United Nations as a whole and, therefore, on all the organs of the United 
Nations, directly or indirectly affected by the decisions. 

4. The General Assembly has the power to establish such a Tribunal, to 
give it a judicial character and to make its judgments binding upon the 
Organization. This was a lawful exercise of the Assembly’s authority to 
create additional organs of the United Nations and to provide a framework 
of rules within which the staff of the Secretariat should function in rela- 
tion to the Organization. Such a capacity to establish this kind of tri- 
bunal arises by necessary implication or necessary intendment out of the 
Charter. 

5. The fact that the Assembly may amend the Statute of the Tribunal 
or the Staff Regulations or may abolish the Tribunal does not affect the 
status of the Tribunal while it lawfully exists nor does it affect its judg- 
ments when rendered. The General Assembly itself was never intended 
by the Charter to function as a judicial body in executing its supervisory 
powers in the matter of the relations of staff to Organization. 

6. The function of the General Assembly in approving the budget of 
the United Nations, and therefore in voting the amounts required to pay 
the awards made by the Tribunal, does not mean that the Assembly has 
power to refuse to honor the obligations of the Organization and such 
awards must be treated as an obligation of the Organization, res judicata 
and without appeal. 


12449 id. at 6-9 (1955). 125 [1954] I.C.J. Rep. 51-61. 
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7. Finally, the argument that the Tribunal is a subordinate, subsidiary 
or secondary organ does not in any way affect its capacity to render de- 
cisions binding on the Organization if a duly enacted statute of the As- 
sembly vests such power in it. And it is not an unlawful infringement or 
intervention of the powers of the Secretary General or the Assembly to 
have had such a Tribunal created, on the one hand capable of interpreting 
the regulations controlling the Secretary General’s powers in staff matters, 
and, on the other, binding upon the Organization as a whole, including the 
General Assembly, so as to compel the Assembly to honor obligations by 
voting them in the budget. 


These are interesting and weighty pronouncements as to the relations of 
the General Assembly to such a ‘‘subsidiary’’ organ; and perhaps what is 
most significant are the limits to the Assembly’s power over the budget to 
affect ‘‘obligations’’ created for the Organization as a whole by other au- 
thorized organs. 

The decision should be read in the light of the arguments put before 
the Court in a series of interesting and in some cases elaborate written 
statements by eleven member governments as well as the statements by the 
Secretary General of the United Nations and the International Labor Of- 
fice.**® Undoubtedly, the most comprehensive statements by Members were 
those of the governments of the United States, France, the United Kingdom 
and The Netherlands, while the memoranda from the International Labor 
Office and the Secretary General were extremely detailed analyses of his- 
torical materials affecting the Tribunal and its establishment, as well as 
the experience with the League of Nations Administrative Tribunal. 

Broadly speaking, the United States’ position insisted on the general 
supremacy of the General Assembly because of its power over the budget; 
because it could and should review the decisions of a tribunal it had ere- 
ated; and, finally, because the history of the drafting of this Statute as 
well as the League of Nations Administrative Tribunal suggested an inten- 
tion to maintain the supervisory position of the General Assembly.*”*  In- 
deed the United States listed in its conclusions a series of situations where 
General Assembly refusal might be justified,’** such as where the Tribunal 
relied upon false representation by a party; manifest misinterpretation of 
the Regulations or a flagrant disregard of the Statute or Rules; ultra vires 
awards; serious misconstruction of the Charter; arbitrary or unreasonable 
awards; awards entailing impossible financial consequences for the Or- 
ganization. 

On the other hand, the United Kingdom, in examining the practice of 
the League of Nations Administrative Tribunal, pointed out that, despite 
the decision of the 1946 Assembly which overruled the last judgments of 
that Tribunal, there had been a long tradition most suggestive that awards 
by the Tribunal were an obligation placed upon the Assembly to make 


126 Written Statements to the International Court of Justice in the matter of Awards 
of Compensation made by the United Nations Administrative Tribunal, Distr. 54/17. 
127 Ibid. at 115-135. 128 Ibid. at 166-167. 
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budgetary provision therefor and that such awards could not be contested 
by the Assembly.**® 

The French Government statement came to the conclusion that there was 
no legal basis for the Assembly refusing to pay the awards except perhaps 
in the unlikely circumstance of financial disability facing the Organiza- 
tion.%° This would be a reason of necessity, not a reason of law, and the 
French Government admitted that it merely raised the question theoreti- 
cally and that it had no practical meaning for the present case. 

Undoubtedly the arguments before the Court that were most difficult 
and had to be met were those put forward by the United States in its in- 
sistence on the supreme position of the Assembly, both in creating the 
Tribunal and in being able to destroy it, as well as the Assembly’s posi- 
tion as the final arbiter in the expenditure of funds on behalf of the Or- 
ganization because of the Assembly’s power to approve the budget. 

It is interesting that the Court was able to overcome both arguments with 
a good deal of logic and force. As to the supreme position of the Assembly 
the Court made it clear that, once the Assembly created an organ, it could 
not deny the effects which the Statute provided in setting up a United 
Nations constitutional instrument capable of rendering final and binding 
judgments. Particularly was this the case when the functions of the organ 
were to be judicial, functions which the Charter did not vest in the Assem- 
bly itself. Again, all of the obligations of the Organization had to be 
honored by the Organization, and while there may have been a strictly po- 
litical ‘‘power’’ to refuse to vote the budget or an item therein—although 
the Court does not spell this out—there was no “‘legal’’ right to employ the 


Assembly’s functions in relation to the budget to prevent the payment of 
a due obligation of the Organization as a whole. In essence, the Court 
was saying that once a judicial body had been created, its functioning and 
its awards should be treated as binding in the same way as the decisions 
of courts under national laws may bind all the organs of the state.*™ 


VIII. Tue NintH SEsSION AND THE SECRETARIAT 


The recent session of the Assembly witnessed the climax of these past 
three years of developments in personnel policies and in the difficulties dis- 
cussed above. The Secretary General presented to the Fifth Committee an 
interim personnel report outlining the developments since the Eighth Gen- 
eral Assembly and the important changes in the Staff Regulations and 
Rules.'*? He presented also his Report on the Organization of the Secre- 
tariat describing in detail the reorganization of the various departments 
of the Secretariat and the appointment of a series of Under Secretaries 


129 Ibid. at 109-110. 130 Ibid. at 22. 

181 Supra note 123, at 61: ‘*. . . it is common practice in national legislatures to 
create courts with the capacity to render decisions legally binding on the legislatures 
which brought them into being.’’ 

182 Report of the Secretary General on Personnel Policy of the United Nations, 
U.N. Doe. A/2777; also Report of the Fifth Committee, U.N. Doc. A/2862. 
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with and without departmental responsibilities.** Finally, the Fifth 
Committee, largely under the leadership of the United States, examined the 
question of the International Court’s opinion in the Awards Case with 
particular reference to the future status of the Tribunal.’™* 

It is not possible to deal in detail with all of these matters. Suffice it 
to say that the Personnel Report disclosed the fact that the machinery con- 
templated in administering the extremely delicate grounds for dismissal 
under Regulation 9.1 (a) had been put into force with the establishment 
of a special Advisory Board, and that during its first session in mid-1954 
only two cases were considered and reported on by it.’** The Secretary 
General promised that he would provide the Tenth Session with a review 
of the principles and standards developed in the work of the Board as re- 
quired by the Eighth Session in Resolution 782.%*° Perhaps most interest- 
ing of all was the recent appearance of the Report on Standards of Con- 
duct in International Civil Service prepared by the International Civil 
Service Advisory Board.'** The Secretary General properly stressed the 
importance of this report and, indeed, in many respects it is a classical 
statement as to standards of behavior for international civil servants. It 
is significant that the inflammable question of ‘‘loyalty’’ of the interna- 
tional public servant is approached by the Board’s Report in the following 


forthright language: 


. . an international outlook . . . flows from understanding of and 
loyalty to the objective and purposes of the international organization 
as set forth in its Charter or Constitution. The acceptance of the oath 
of office and of the basic obligation to serve wholeheartedly and com- 
pletely the organization’s interests needs to be worked out in many 
directions. It involves willingness to try to understand and be toler- 
ant of different points of view, different cultural patterns, and differ- 
ent work habits. It also entails willingness to work without prejudice 
or bias with persons of all nationalities, religions and cultures. It 
means a readiness to be continually conscious of how proposals, events 
and statements of opinion may appear to a very wide range of nation- 
alities. . . . In fact, the highest type of loyal international civil serv- 
ant is one who finds that whatever his personal views he can willingly 
conform to the observance of his international obligations and support 
the decisions of the international organization he serves. . . . What is 
essential is not the absence of personal political or national views but 
rather restraint at all times . . . in the expression of such views.'* 


In the Fifth Committee the United States, supported at first by Argen- 
tina and later by Canada, Chile and Turkey,'*® presented a draft resolu- 


183 Organization of the Secretariat, Report of the Secretary General, U.N. Doc. 
A/2731. 

184 Report of the Fifth Committee re Awards of Compensation Made by the United 
Nations Tribunal; Advisory Opinion of the International Court of Justice, U.N. Doc. 
A/2883. 

135 Report, op. cit. supra note 132, at 7 

186 Supra note 113. 187 U.N. Doe. COORD/CIVIL SERVICE. 

138 Op. cit. at 4. 

189 Draft resolution of Argentina and U. S. A., U.N. Doe. A/C. 5/L. 317, as amended 
by U.N. Doe. A/C. 5/L. 321, and U.N. Doe. A/C. 5/L. 321, Rev. 1; also Belgian draft, 
A/C. 5/L. 322. 
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tion which sought to solve the awards question once and for all by a com- 
promise, which the United States accepted, namely, an authorization to pay 
the present awards from a newly-established revolving fund, but a decision 
on principle to accept the theory of a permanent or ad hoc judicial body 
to provide for appeal from or ‘‘review of’’ the Administrative Tribunal’s 
decisions. In the Fifth Committee there seemed to be much confusion of 
thought and considerable dispute as to the value of these proposals. In 
the end an inconclusive vote in the Committee led to a resolution rejecting 
the principle of appeal and establishing only a special committee to study 
the problem, in addition to now authorizing payments.**° But when the 
matter went to the Plenary Session of the Assembly, the principle ‘‘of re- 
view’’—not appeal—was reasserted with success and a special committee 
was established to examine the problem in 1955 and to report back to the 
Assembly at the Tenth Session.*** 

In the debates in the Plenary Session it must be confessed that Senator 
Fulbright’s arguments as to the desirability for a review on principle were 
not very convincing. He insisted that judicial review procedure would 
strengthen the relations between the Secretary General and the staff, de- 
claring that 


on his side the Secretary-General will have an assurance that the de- 
cisions he makes as the chief administrative officer of the Organization 
will receive the fullest judicial consideration and that his authority 
laid down in the Charter and the Staff Regulations will be given full 
legal respect. On their side the staff will have greater assurance that 
their legal rights and privileges will be observed.**? 


Perhaps one of the strongest arguments against the United States’ position 
was made by Mr. Sapru of India.*** He pointed out that Senator Ful- 
bright in the Fifth Committee and elsewhere may have misread the Court’s 
judgment when he believed the Court recommended the establishment of 
a judicial review procedure, and in this criticism he seems quite justified. 

It now remains for the seventeen named member countries *** to meet at 
a time to be fixed in consultation with the Secretary General and to report 
back to the Fifth Committee at the Tenth Session. 


IX. ConcLusIons 


Since it is now possible to view this long and complex development in 
some perspective, the following observations seem relevant: 


1. The international civil service represented particularly by the United 
Nations Secretariat has undergone quite severe psychological and admin- 
istrative distress as a result of allegations concerning its integrity; of 
claims of espionage and the over-dramatized significance of cases of per- 
sonnel who refused to testify before United States Senate committees or 
Federal Grand Juries; of the lack of a clearly defined policy by the Or- 

140 Cited supra note 132, at 16-18. 141U.N. Doc. A/L. 192. 


142 Provisional Record, U. N. Doc. A/P.V. 515, at p. 18. 
148 Ibid. at 21-22. 144 Ibid. at 46. 
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ganization in dealing with the pressures brought to bear upon it by the 
host country; and finally, of the reorganization and weeding-out processes 
that have been taking place during the past two or three years, first under 
the Walters Committee and recently in the reorganization sponsored by the 
present Secretary General. Nevertheless, out of all of this strain has come 
some good. It at least has led Member States to define for themselves the 
constitutional position of the Organization, the Secretariat, and the General 
Assembly in dealing with staff matters as well as host and Member State 
relations. And that clarification should lead to greater stability internally 
as well as in relations of the Organization to all states. 

2. Greater clarification has come also to the question of the so-called 
competing loyalties affecting the international staff member. Men are 
capable of varieties of loyalties and it is a misuse of the term to confine its 
application to national political allegiance alone. There is no necessary 
conflict in loyalties between the civil servant’s international responsibilities 
and his proper national obligations. There may well be a conflict of inter- 
ests, but that takes place in any situation where differing functions or ob- 
jectives are involved. Moreover, the composition of the United Nations is 
such that there may be a rejection by staff members of the state of their 
original nationality, such as for example employees who are refugees from 
certain states that are Members of the international organization. Not very 
many Member States of the free world would insist upon public evidences 
of loyalty by such refugees to the states from which they have escaped. 
The demand for loyalty, therefore, cuts more than one way. At the very 
best it can mean no more than the integrity and good sense set out in the 
eredo quoted above. A host state in particular, and perhaps Member 
States in general, have a right to expect that their nationals shall not 
deliberately engage in conspiratorial political action against them. Beyond 
this the line becomes hard to draw unless there are personal defects, and 
then the question is no longer one of ‘‘loyalty’’ but one on another level 
of civil service acceptability. 

3. The strengthening of the Secretary General’s position vis-d-vis staff 
through the amendments to the Regulations at the Eighth Session suggest 
that the United Nations may be moving away from the Continental ‘‘ vested 
right’’ model toward the Anglo-American civil service theory with its 
greater emphasis on managerial discretion. Nevertheless, the present 
forms within which the Secretariat staff member operates and keeps his 
position remain much more closely related to the European system than to 
the continued Anglo-American reliance upon technical legal insecurity off- 
set by traditional non-legal safeguards to protect public service employ- 
ment. 

4. The Awards Case provided an opportunity to spell out in greater de- 
tail than heretofore the relations of the General Assembly to the Secretariat 
and to the Administrative Tribunal. It is now clear that the Assembly is 
not a supreme legislature even with respect to matters confined to it by the 
Charter; but rather that it is one principal organ of an institution operat- 
ing within a constitutional framework and it is limited by that framework 
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as those limits are spelled out from time to time by judgments of the In- 
ternational Court or by constitutional conventions slowly developing in the 
various organs of the Organization itself. The rdle of the Tribunal essen- 
tially will be to maintain a balance between the staff and the Secretary 
General, and its ‘‘intrusions’’ are likely to be in direct ratio to the 
sense of equity and security engendered in the staff by the Secretary Gen- 
eral’s employment policies and interpretations of his authority. 

5. Finally, it is now evident, if more proof were needed, that interna- 
tional organizations and their staffs need a certain minimum working im- 
munity from local jurisdiction; but that no elaborate claims have been 
made or need be made for privileges that shelter the staff or the organiza- 
tion from general local law or community relations. It is significant that 
the debate on the personnel problem has not given rise to any new demands 
for restating the independence of the Organization or the Secretariat ex- 
cept for the hope expressed by the Secretary General that the Convention 
on Privileges and Immunities should be adopted by all Members not only 
for purposes of legal convenience, but for its subtle symbolic value. 

6. There remains unresolved as yet the question of access to the United 
Nations Headquarters site by persons coming from abroad to New York on 
the business of the Organization and who are not members of delegations. 
There is some indication that progress is being made to improve the situ- 
ation. Other host states—Switzerland, France, Italy and Canada—have 
not raised similar difficulties for their guest international organizations. 
Again the stabilization of Staff Rules and standards will need to be car- 
ried further so as to bring some degree of common practice into the pro- 


cedures followed by the whole family of the United Nations. Recent de- 
velopments with respect to changes in the staff rules of UNESCO *™** and 
dismissals of personnel there suggest that the problem is by no means at 
an end, although it is not anything like as serious today in numbers or in- 
tensity as once it was. 


Considering the tensions created by the ‘‘cold war’’ and depth of the 
political passions and strategic fears, it is remarkable to think that an in- 
ternational, indeed almost universal organization, embracing both ‘‘ East’’ 
and ‘‘ West,’’ should not only have survived but should be carrying on its 
political and welfare activities with considerable vigor. The United Na- 
tions was never designed to solve the problem of a collision between great 
Powers. Its constitutional system assumed what all constitutional systems 
assume, namely, a large measure of agreement on the basic rules of the 
game which alone can make successful a body politic. The servants of that 
institution have suffered the accidents of an era that is neither peace nor 
war but rather a continuing challenge to survive the political and military 
temptations of the atomic age. 

145 UNESCO Doc. 8C/ADM/14 (Aug. 30, 1954), Personnel Policy, Obligations and 
Rights of Staff Members: Proposed Amendments to the Staff Regulations; and see 


also, General Conference resolution adopting amendments similar to those passed by the 
U.N. Eighth General Assembly, 8C/ADM/35 (Prov.), Dec. 6, 1954, pp. 22-23. 


THE CHINESE RECOGNITION PROBLEM 


By Quincy WRIGHT 


Of the Board of Editors 


In a press conference of January 19, 1955, President Eisenhower en- 
visaged the possibility of settling the problem of China by recognizing the 
existence of ‘‘two Chinas’’—mainland China, on the one hand, and 
Formosa and the Pescadores, on the other—and promoting a non-aggression 
agreement between them. From the point of view of international law 
this suggestion involves consideration of (1) the de facto situation, (2) 
the law of recognition, and the application of that law (3) to mainland 
China, (4) to Formosa and the Pescadores, and (5) in American traditions. 
Apart from considerations of fact and law, considerations of present na- 
tional interest and opinion are important. These considerations will not 
be discussed here except insofar as they are implied by considerations of 
fact and law. It is believed that it is usually in the national interest to 
observe international law. Such observance maintains national reputation, 
which is the major element in obtaining and retaining friends and allies, 
and support of the United Nations. Furthermore, international law, ac- 
cepted by the Family of Nations as a whole, rests upon values which 
transcend those of the particular nation and upon an experience which 
transcends that of the particular case. It therefore provides a more useful 
guide to the foreign policy-maker than national law and opinion. 

The foreign policy-maker must be aware of the prevailing culture, 
ideology and opinion at home giving evidence of the values defining na- 
tional interests, but it is even more important that he have accurate knowl- 
edge of the conditions of opinion and power abroad without which it is 
impossible for him to appraise the consequences of alternative decisions 
upon the realization of those interests. Foreign policy differs from do- 
mestic policy in that its implementation depends on conditions little subject 
to the control of national law and little understood by the national public. 
Foreign policy must, therefore, often adapt to conditions which public 
opinion chooses to ignore or of which it is unaware. Domestic policy, on 
the other hand, can usually control the essential conditions if based upon a 
sufficiently strong public opinion. For this reason, in foreign policy-mak- 
ing, the Executive with superior information on world conditions must play 
a larger réle than the legislature primarily influenced by domestic opinions, 
at least until public education in international relations is far more ad- 
vanced than it is today. 


1See Arthur Dean, ‘‘United States Foreign Policy and Formosa,’’ 33 Foreign 
Affairs 360 ff. (1955). 
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THE CHINESE RECOGNITION PROBLEM 


I. Tse De Facto 


The Communist government had gained control of substantially all of 
mainland China by the end of 1949? and has apparently increased the 
effectiveness of that control since then. There is no evidence of significant 
movements for revolt among the people. On the contrary, the evidence 
points to an increase in economic productiveness, to progress in health and 
sanitation, to relative political stability, and to effective military and po- 
litical control by the Peiping government in mainland China, though on all 
these matters more evidence would be desirable.* The Communist govern- 


2The confidential transcript of the Round Table Conference on American Policy 
toward China, held in the Department of State in October, 1949, among about thirty 
officials, business men, and educators with direct knowledge of China, was released in 
October, 1951. The participants believed that the Communist government was about 
to take over China, that it would do so with acquiescence of the people, and that it 
should be recognized by the United States, though there were some differences as to 
the advisability of delaying recognition as a bargaining matter or to permit a more 
favorable opinion to develop in the United States. See pp. 410 ff., especially statement 
of William R. Herod, International General Electric Co., p. 422. The report on 
American Policy toward China published by the New York Council on Foreign Rela- 
tions in March, 1950, after British recognition of the Communist government but before 
‘outbreak of the Korean hostilities, tabulated the opinion of 720 leading business men, 
lawyers, educators, journalists and others in 23 large cities distributed over the United 
States. On the proposition, ‘‘Effective military opposition to the Chinese Communist 
regime on the mainland of China has come to an end,’’ 90% agreed, 8% were uncertain, 
2% disagreed. On the proposition, ‘‘The result of the civil war in China was largely 
the product of internal Chinese processes,’’ 65% agreed, 17% were uncertain, 18% 
disagreed. On the proposition, ‘‘The United States should recognize the Chinese 
Communist regime if that regime provides acceptable guarantees covering American 
lives and property and agrees to carry out China’s treaty obligations,’’ 56% agreed, 
24% were uncertain, 20% disagreed (pp. 6, 9, 11, 37). See also Earl H. Pritchard, 
**Political Ferment in China, 1911-1951,’’ and George E. Taylor, ‘‘The Hegemony 
of the Chinese Communists, 1945—-1950,’’ 277 Annals of American Academy of Political 
and Social Science 1 ff., 13 ff. (1951). 

3 George S. Gale, labor editor of the Manchester Guardian, on returning from a visit 
to China with the British Labor Party group headed by former Prime Minister Clement 
Attlee in September, 1954, said: ‘‘I think it is absolute tripe to imagine that if China 
were given free elections, she would choose any government but a Communist one. ... 
There is no doubt whatever that the present government of Mao Tse-tung and Chou 
En-lai is the effective government of China and not only the effective government of 
China but the most effective government the place has ever had. . . . Basically China 
has been cleaned up physically. ... They are getting themselves industrialized at a 
pretty fast rate and with a certain amount of success. . . . They claim, probably with a 
good deal of exaggeration, to have brought the major diseases of the country under 
control. ... The improvement in communication has been effective. It has helped 
pretty largely in bringing rice surpluses from the south, east, or wherever else it is, 
to the areas which suffered from a lack of basic foods. . . . There is no bribery, no 
corruption, in the administration of the place.’’ This appears to reflect the general 
impression of the Labor Party group (University of Chicago Round Table, ‘‘Red China: 
Conflict in British and American Policy,’’ Sept. 26, 1954, pp. 4, 7). Alfred le 8. 
Jenkins in the Office of Chinese Affairs, Department of State, though vigorously 
criticizing the barbarities and breaches of international law by the Communist regime, 
as did the British labor group, and asserting that the Communist government did not 
represent the masses of the Chinese people and ought not to be recognized, wrote in 
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ment was recognized as the government of China before the outbreak of 
Korean hostilities in June, 1950, by sixteen Members of the United Nations 
(Afghanistan, Burma, Byelorussia, Czechoslovakia, Denmark, India, 
Israel, Netherlands, Norway, Pakistan, Poland, Sweden, Ukraine, United 
Kingdom, U.S.S.R. and Yugoslavia) and by eleven non-member states 
(Albania, Bulgaria, Ceylon, Finland, Eastern Germany, Hungary, North- 
ern Korea, Mongolia, Rumania, Switzerland, and Viet Minh).* Indonesia 
has recognized it subsequently. Of these twenty-eight states, thirteen be- 
long to the Communist group of states. Of the fifteen states not allied 
with the Soviet Union, eight are European and seven Asiatic. 

The area controlled by the Communist government includes the entire 
territory of China as it existed before World War II, with the exception 
of Outer Mongolia, the independence of which that government has recog- 
nized, and a few small islands off the coast near Amoy (Quemoy and 
Matsu) which were still occupied by the Nationalists in July of 1955. 
In addition, the Communist government appears to have strengthened its 
control of Tibet and Sinkiang, whose status as parts of China was nominal 


January, 1955: ‘‘The streets are reported to be cleaner, and there have been spotty 
advances in public health. .. . There have been some advances in industrial recovery 
and in new industrial enterprises. . . . It would be a mistake to assume that there is 
not tremendous force behind the so-called ‘New China.’ Most of this force derives 
from the energy of the true Asian revolution, which in China has been captured and 
imperfectly but dangerously harnessed by communism—but force is there. . . . Last 
but not least, the Chinese Communist regime, while it has certainly not brought to the 
Chinese a national dignity by its lawless acts, has managed to get very much into the 
; limelight and with Soviet help has achieved a military potential of menacing propor- 
tions. . . . Even those Chinese who in their hearts oppose the regime must derive some 
satisfaction from this ‘prestige,’ even though they may have vastly preferred that it 
be attained by more honorable means.’’ 32 Dept. of State Bulletin 6-7 (1955). In 
an address of March 21, 1955, Secretary of State Dulles, while regretting Chinese 
Communists’ ‘‘intoxication’’ with ‘‘successes’’ and their apparently exaggerated 
opinion of their actual power position, recited an impressive list of ‘‘successes’’ flowing 
from the military and political consolidation of China since they ‘‘completed conquest 
of the China Mainland’’ in 1949. Ibid. at 551. Utilizing available statistics, Alexander 
Eckstein concluded: ‘‘The Chinese economy—after being more or less stationary for 
centuries, with only erratic and partial spurts of growth in recent decades—seems to be 
entering, for better or for worse, a self-sustaining growth process.’’ ‘‘Conditions and 
Prospects for Economic Growth in Communist China,’’ 7 World Politics 434 (1955). 
W. W. Rostow and Associates, in The Prospects of Communist China (New York, 
Wiley, 1954), support the above points with extensive data (pp. 171, 278) and present 
a well-balanced summary of the factors—economic, social, cultural, administrative, and 
political—favorable and unfavorable to continuance of the regime (pp. 44, 122, 142). 
Though he considers the prospects on the whole favorable, he notes that the initial 
energy and success of the regime may flag out after a generation or two as in the 
ease of the Ch’in (225-206 B.C.), Sui (589-618 A.D.), and Yuan (1280-1368 A.D.) 
dynasties (p. 120). 

+ Information obtained from United Nations Secretariat, June, 1950. See also United 
Nations Year Book (1950) 427, 429. The Communist states recognized the Peking 
government in October, 1949, Burma and India followed in December, most of the rest 
in January, 1950. News reports indicated that Australia, Canada, New Zealand, 
South Africa, France, Egypt, Mexico and the United States were seriously considering 
recognition at that time. 


THE CHINESE RECOGNITION PROBLEM 323 


before the war. It appears that the Communist government is a ‘‘ general 
de facto government’’ of China in the sense used in the Tinoco Arbitra- 
tion,® and in the traditional practice of states. Practice does not deny 
that status to a government whose predecessor still holds out in an ‘‘iso- 
lated fortress.’’ ® 

Formosa and the Pescadores were annexed by Japan in 1895 as a 
result of its war with China, and continued part of the Japanese Empire 
de jure and de facto until the withdrawal of Japan following its sur- 
render in 1945, and de jure until renounced by Japan in the Treaty of 
Peace of 1951. These islands were occupied by the government of Chiang 
Kai-Shek in 1945 in pursuance of the Cairo Declaration of 1943. The 
Nationalist Government from which Chiang had temporarily retired, evacu- 
ated mainland China and established its headquarters in Formosa in De- 
cember, 1949. It has apparently increased its political and military con- 
trol of Formosa and the Pescadores since, and there is no evidence of 
widespread dissatisfaction. The United States and most other govern- 
ments which have not recognized the Communist government of China 
continue to recognize the government of Chiang Kai-Shek as the Govern- 
ment of China and that government continues to represent China in organs 
of the United Nations and of the specialized agencies. That government is, 
however, de facto the government only of Formosa and the Pescadores and 
of some of the small islands off the mainland coast opposite Formosa. 

Sporadic hostilities have occurred in some of these small islands, but 
substantially the Communist government is the de facto government of 
China and the Nationalist Government is the de facto government of the 


former Japanese territory of Formosa and the Pescadores. There are 
in fact two governments over these areas populated by people largely of 
Chinese race—China with an area of 3,877,000 square miles and a popula- 
tion of nearly 475,000,000 and Formosa with an area of about 14,000 square 
miles and a population of about 10,000,000.’ 


5 Great Britain v. Costa Rica, 1923, 18 A.J.I.L. 147 ff. (1924); Annual Digest, 1923- 
24, Case No. 15. The tribunal held that the Tinoco Government of Costa Rica, though 
in control for only two years, was a ‘‘ general de facto government’’ capable of ‘‘repre- 
senting the state’’ and ‘‘ binding the nation’’ because ‘‘its power was fully established 
and peacefully exercised’’ during that period. It failed to obtain recognition from a 
majority of the states of the world, including the United States, Great Britain, France, 
and Italy; and was established in violation of the Constitution of Costa Rica and of the 
Tobar doctrine opposing the recognition of revolutionary governments, accepted by the 
Central American Republics in the Treaty of Washington of 1907. That treaty permitted 
the recognition of revolutionary governments after validation by free elections, but the 
treaty of 1923 which superseded it omitted this qualification. The United States fol- 
lowed the more rigorous non-recognition policy in regard to the Tinoco regime which 
had been established in 1917 and validated by elections. See H. Lauterpacht, Recog- 
nition in International Law (Cambridge, at the University Press, 1947) 104, 129; 
H. W. Briggs, The Law of Nations (2nd ed., New York, Appleton-Century-Crofts, 1952) 
201 ff. 

® Lauterpacht, Recognition 97, 115. See also British statement, 1950 United Nations 
Year Book 430 ff. 

7 According to these figures from the Britannica Book of the Year (1954), Formosa 
(Taiwan) has 1/277 of the area and 1/47 of the population of China. By the census 
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II. Tae Law CoNceRNING RECOGNITION 


International law leaves considerable discretion to states in recognizing 
new states and governments. In principle, recognition is declaratory of 
facts which under international law constitute the status in question, but, 
because these facts are usually so uncertain that international law cannot 
be applied automatically, and because states may promote their policies 
by recognizing facts not yet established or by refusing to recognize facts 
which are at the moment established, recognition may, in practice, be in 
considerable measure constitutive of that status. ‘‘General recognition”’ 
is deemed to be sufficient evidence of the fact,* nevertheless: 


The emphasis—and that emphasis is a constant feature of diplomatic 
correspondence—on the principle that the existence of a state (or 
of a government) is a question of fact signifies that, whenever the 
necessary factual requirements exist, the granting of recognition is a 
matter of legal duty.°® 


In accord with this principle international law forbids premature recog- 
nition of an insurgent or revolutionary government and, apart from the 
Stimson doctrine, forbids continued non-recognition of a firmly established 
government. Between the initiation of revolt by a faction and its firm 
establishment as a government considerable time may elapse and there 
may also be differences of opinion as to the evidence of firm establishment. 
Does the evidence indicate sufficient consent of the governed and sufficient 
respect for national traditions to make internal revolt unlikely? Does it 
indicate sufficient avoidance of inhumanities shocking to the conscience 
of mankind and sufficient respect for international law to make external 
invasion unlikely? How much is sufficient? 

According to the Stimson doctrine there is a duty not to recognize a new 
state or other territorial change established, not primarily by internal ac- 
tion, but by the aggression of another state in violation of its international 
obligations. Where does external aggression end and self-determination 
begin? There may be some of each. In the League of Nations study of 
the formation of ‘‘Manchukuo,’’ in the Nuremberg Tribunal’s study of 
Anschluss between Hitler’s Germany and Austria, and in the United States 
and the United Nations studies of Communist China, the problem was faced 


of 1953 China claimed a population of 582 million. The population of Formosa in- 
cludes over a million military and civilian refugees from China who came to Formosa 
since 1949 and 150,000 aboriginal Formosans of Malay stock, but consists mainly of 
‘*Formosa Chinese’? whose ancestors came to Formosa centuries ago and who were 
greatly influenced by half a century of Japanese rule. 

8Q. Wright, ‘‘Some Thoughts about Recognition,’’ 44 A.J.I.L. 557 (1950); Legal 
Problems in the Far Eastern Conflict (New York, Institute of Pacific Relations, 1942) 
at 145, 182 ff. 

® Lauterpacht, Recognition 24. See also his letter to the London Times, Jan. 6, 
1950, distributed by the British Information Service, Washington 6, D. C., Jan. 10, 
1950, the date of British recognition of the Chinese Communist government. 


— 
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of appraising the relative importance of these forces in both the origin and 
maintenance of the new regime.’® 

There is also a difference in the sufficiency of evidence permitting or re- 
quiring recognition of a new government and of a new state. A revolu- 
tionary government of an old state, once it gains control of the territory, 
is usually opposed by no more than a government in exile which lacks both 
power and rights. But an insurgent government of a new state faces the 
government of the parent state which usually has considerable power to 
support its claim of right. In the latter case, therefore, states are more 
cautious in recognizing the change. Premature recognition will be re- 
garded as intervention by the parent state which may declare war, as did 
Great Britain against France when the latter recognized the United States 
in 1778 and as did Spain against the United States when the latter recog- 
nized Cuba in 1898. Recognition of a new state is therefore more consti- 
tutive and less merely declaratory than is the recognition of a new govern- 
ment in an old state.™ 

Admitting the relativity and frequent inconclusiveness of the evidence 
that a revolutionary government is firmly established, the criteria on which 
evidence must be sought are usually classified as (1) effective control of the 
administration and territory at the moment, and (2) expectation that that 
control will continue for a considerable time. 

The first criterion does not present serious problems. Is there an or- 
ganized government? Does it have civil and military agencies in all parts 
of the territory? Do they carry out its orders? Are they sufficient to 
maintain order? Are there centers of resistance in the territory? If there 
are, how disturbing are their activities? 

Evidence justifying the expectation that effective control will continue 
is more problematic.‘* While the theory of recognition implies a breach 
of the constitutional order, there can be no doubt but that the degree of 
this breach, not only legally but also culturally, has relevance to judging 
the probable persistence of the new order. An extremely radical revolu- 
tion is less likely to persist than a more moderate one. 

The attitude of the people is also significant. While consent of the gov- 
erned may not be a formal prerequisite of recognition, though the United 
States has frequently asserted that it is,** there can be no doubt but that 
the attitude of the people, varying from sullen acquiescence to satisfied ac- 
ceptance and enthusiastic acclamation, is relevant to judging the prospects 
of a government. The evidence of such attitudes, varying from casual ob- 


10 League of Nations, Appeal of the Chinese Government, Report of the Commission 
of Enquiry (Lytton Commission), Oct. 1, 1932, pp. 66 ff., 107 ff., 127; Trial of the 
Major War Criminals before the International Military Tribunal (Nuremberg, 1947), 
Vol. 1, pp. 192 ff.; United Nations Year Book (1950) 433; notes 14-17 infra. 

11 Lauterpacht, Recognition 6, 51. 

12 Lauterpacht discusses these issues with great acuteness and abundant citation, ibid. 
at 98 ff. See also Debate in General Assembly, United Nations Year Book (1950) 
429 ff. 

18 Jefferson said in 1793 the ‘‘will of the Nation’’ was the ‘‘essential thing to be 
regarded’’ (note 40 infra), and in recent years the United States has often insisted 
upon support by ‘‘free elections’’ before recognizing revolutionary regimes. 
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servation by persons in the area and elections controlled by the new gov- 
ernment to scientific studies and free and fair elections under impartial 
international control, must also be scrutinized, without neglecting the re- 
lation of a particular procedure for determining attitudes to the culture 
and customs of the people. Publicly expressed opinions or even votes with 
formally secret ballots may depart very far from indicating genuine at- 
titudes, especially under the disturbed conditions of revolution.** 

While recognition of a new government of an old state implies that there 
has been a breach in the constitutional order, it does not imply that there 
has been a breach in the international order. It is assumed that the new 
government will observe the obligations of the state under international 
law, and usually governments seeking recognition loudly assert their in- 
tention to do so. Sometimes such governments have set forth interpreta- 
tions of international law which are debatable, but only rarely have they 
repudiated international law altogether. 

The Soviet Government in its early days characterized international law 
as a capitalistic institution to be superseded by Marxist dialectical mate- 
rialism, and denied any obligation to pay debts of the Russian state or to 
respect foreign property in Russian territory. These pronouncements were 
made the basis for non-recognition by the United States, thus asserting that 
respect for international law is a separate criterion for recognition, added 
to firm establishment in the present and probable future. The United Na- 
tions Charter sets out as criteria of admission of new members both ability 
and willingness to observe international obligations. The prevailing prac- 
tice, however, has been to regard the applicant government’s attitude to- 
ward international law, not as a separate criterion, but as evidence of the 
probable persistence of that government. It is assumed that a government 
which ignores international obligations is likely to invite reprisals and in- 
terventions jeopardizing its existence. Thus, if a government is estab- 
lished with sufficient firmness to assure its ability to fulfill international 
obligations, it is usually assumed that its will to do so can be assured by 
the normal sanctions of international law once it functions as a recognized 
member of the community of nations. It is to be noted that after recog- 
nition the Soviet Union withdrew its earlier repudiation of international 
law, even though it continued to interpret its international obligations in 
a manner frequently unacceptable to other states. 

The same position has generally been taken in regard to atrocities and 
inhumanities committed by a government in its rise to power. Revolution 
is usually accompanied by violence, but assassinations and massacres of 
unusual magnitude have sometimes been made a reason for non-recognition. 
Here again the tendency has been, not to consider standards of morals or 
civilization as independent criteria for recognition, but as evidence of the 
probable persistence of the government. A government which continually 
shocks the conscience of mankind by its brutality invites intervention as 


14Q. Wright, Problems of Stability and Progress in International Relations (Berkeley, 
University of California Press, 1954) 222 ff. 
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much as does a government that violates the more formal obligations of 
international law. 

According #he the Stimson doctrine, states are obliged to refrain from 
recognition of territorial changes effected by illegal aggression, but this 
is hardly applicable to the recognition of new governments not involving 
territorial change and has not been considered applicable to collective rec- 
ognition. There can be no doubt of the capacity of the community of na- 
tions as a whole to recognize territorial changes through collective action. 
The duty not to recognize fruits of aggression is owed by states individ- 
ually to the victim of aggression and to the community of nations, but the 
community as a whole is not precluded from utilizing its legislative au- 
thority to validate an accomplished fact.*° The principle ex injurta jus 
non oritur applies to individual recognition but the principle ex factis jus 
oritur applies to collective recognition. The community of nations must 
eventually have a means of accommodating law to facts, and if it cannot 
or will not change the facts to vindicate the pre-existing law, it must change 
the law, or rights under it, to reestablish the jural order in harmony with 
the facts. As Lauterpacht points out: 


International law, being a weak law, is fully exposed to the impact of 
the phenomenon to which jurists have referred as the ‘‘law creating 
influence of facts.’’ But unless law is to become a convenient code for 
malefactors, it must steer a middle course between the law creating 
influence of facts and the principle, which is the essence of law, that 
its validity is impervious to individual acts of lawlessness. Law is 
a body of rules operating under the aegis of a system of force actually 
operative in society. This does not mean that all breaches of the law, 
if successful, become part of the legal order. A balance must be 
achieved somewhere. It cannot be found in the immediate validation 
of the illegal act; it must be sought in considerations of a general 
nature which would justify the legislator in incorporating the result 
of the illegality as part of the law.*® 


III. THe GovERNMENT OF CHINA 


The Nationalist Government has sought to invoke the Stimson doctrine 
to prevent recognition of the Communist government as the government of 
China, asserting that the latter’s success was due to aggression by the 
Soviet Union in violation of its treaties with China, and of the United Na- 
tions Charter, The representatives of the Nationalist Government introduced 
a resolution in the General Assembly of the United Nations on November 26, 
1949, declaring that the Soviet Union had violated its obligations under the 
Charter and treaties with China in assisting the Chinese Communists, and 
that, therefore, the Members of the United Nations should not give aid to 
or recognize the Communist government.'? The General Assembly refused 
to accept this resolution but passed a general resolution calling upon the 


15 Virginia Beach Memorandum on The Problem of Recognition, in Wright (ed.), 
Legal Problems of the Far Eastern Conflict 193. 

16 Lauterpacht, Recognition 427. See also Wright and Lauterpacht, in Wright 
(ed.), Legal Problems of the Far Eastern Conflict 115 ff., 143. 

17 United Nations Year Book (1948-1949) 296. See also ibid. (1950) 431. 
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Members of the United Nations to respect the independence of China, the 
principles of the United Nations, and treaties relating to China.** Subse- 
quently the representative of the Nationalist Government introduced a res- 
olution declaring that the Soviet Union had violated its treaties with China 
in aiding the Chinese Communists, but omitted reference to obligations 
under the Charter and to non-recognition. This was passed by the General 
Assembly on February 1, 1952.2° The General Assembly, therefore, while 
asserting that the Soviet Union has violated its treaty obligations, appears 
to consider that the Stimson doctrine is not applicable to the situation in 
China. The acquisition of control by the Communist government was in its 
opinion a manifestation of the self-determination of the Chinese people 
rather than a manifestation of aggression by the Soviet Union. The states 
which have recognized the Communist government have acted in accord 
with this opinion. In fact the China White Paper presented by the Sec- 
retary of State to the President of the United States on July 30, 1949, gives 
strong support to this opinion,”® as does the Round Table Conference on 
American Policy toward China, held in the Department of State from 
October 6 to 8, 1949.72 

Even if it were assumed that the illegal Soviet assistance to the Com- 
munists was the decisive factor in the success of the latter in China, there 
is a question of the extent to which the Stimson doctrine would be appli- 
cable if the Communist government is firmly established with consent of 
the people. That doctrine forbids recognition of territorial change— 
whether effected by the de facto establishment of new states like ‘‘Man- 
chukuo”’ or by de facto annexations as of Ethiopia by Italy and of Austria 
by Germany—when the change has resulted from external aggression with- 
out substantial support of the inhabitants of the area. In such cases the 
state deprived of territory, as China in the ‘‘Manchukuo’’ case, and the 
states whose security is jeopardized by changes in the balance of power re- 
sulting from annexations, should be free to rectify the situation which has 
been established by illegal action, and consequently the fruits of aggression 
should not be recognized. The states whose recognition is necessary to 
validate these changes should withhold recognition.** 

When, however, a new government is established in an old state, neither 
of these circumstances exists, even though some outside aid was given to 
the revolutionists. The change is primarily in the constitutional, not in 
the international, order. Convenience requires that states be represented 
by a government. Consequently international law favors recognition of a 


18 Ibid. (1948-1949) 298. 19 Ibid. (1951) 264. 

20 United States Relations with China with special reference to the Period 1944-1949 
(Department of State, Washington, D. C., August, 1949). Secretary of State Acheson 
summarized this voluminous material: ‘‘It (the Communist revolution in China) was 
the product of internal forces, forces which this country tried to influence but could not. 
A decision was arrived at within China, if only a decision by default.’’ (p. xvi.) 

21 Note 2 supra. 

22 Virginia Beach Memorandum, note 15 supra; Lauterpacht, Recognition 420 f.; 
Jack D. Beem, ‘‘Non-Recognition: A Reconsideration,’’ 22 University of Chicago Law 
Review 261, 277 (1954). 
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general de facto government and, as held in the Tinoco Arbitration, con- 
siders such a government competent, and alone competent, to act for the 
state even if it is not generally recognized.** The situation is of course 
different if the outside aid is so extensive as to result in making the revo- 
lutionary government a satellite of its benefactor. It has been suggested 
that this was the situation resulting from the Communist revolutions in 
Czechoslovakia, in China, and in other Communist states. The applica- 
bility of the Stimson doctrine, however, in such cases would depend not on 
the influence of outside aid in the success of the revolution, but on the 
lack of independence of the state after the revolution as a result of that 
aid or of other circumstances. 

If it is assumed that the Communist government of China is a general 
de facto government, the Stimson doctrine would not be applicable unless 
the aid given by the Soviet Union was not only contrary to the obligations 
of the Soviet Government to the National Government of China but also 
had resulted in a virtual conquest of China by the Soviet Government. If 
China continues an independent state, the Communist government, as its 
general de facto government, would seem entitled to recognition. 

This conclusion seemed to flow from the memorandum published by the 
Secretary General of the United Nations on March 8, 1950.2 This mem- 
orandum suggested that, apart from individual recognition, the Members 
of the United Nations in passing upon the credentials of representatives 
of rival governments of a Member State should be guided only by capacity 
to perform the obligations of membership. The implication was clear that 
at that time only the Communist government could perform the obliga- 
tions of China as a Member. 

Prior to the outbreak of hostilities in Korea the Communist government 
was generally considered a general de facto government of China. Many 
states, non-Communist as well as Communist, recognized it as such,”® and 
in a letter to the London Times of January 6, 1950, Professor Lauterpacht 
set forth principles of international law suggesting that there was an ob- 
ligation to recognize that government. As this statement was officially 
circulated by the British Government, it can perhaps be regarded as in- 
dicating the position taken by that government, when it recognized the 
Communist government on January 10,1950. There is every evidence that 
the United States was preparing to recognize the Communist government 
at the same time. Its failure to do so seems to have been related to the 
anxiety over internal Communism which arose in the country and the 
Congress. 

In retrospect it seems unfortunate that recognition was not accorded at 
that time. The Soviet Government appears to have benefited from the 
situation which integrated China economically and politically with Russia, 
and American failure to recognize gave the Soviet Government an oppor- 


28 See note 5 supra. 

24 Quoted in Wright, ‘‘Some Thoughts about Recognition,’’ 44 A.J.I.L. 549 (1950); 
see also United Nations Year Book (1950) 424 ff. 

25 Note 4 supra. 


330 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


tunity to prolong this situation, first by withdrawing its representatives 
from United Nations organs and subsequently by stimulating aggression in 
Korea. These pressures made it difficult for the United Nations to admit 
Communist China’s representation. The Korean incident in June, 1950, 
did, however, induce President Truman, as a precautionary measure, to 
order the 7th Fleet to prevent hostilities by either the Communist or the 
Nationalist Chinese governments in the Formosa Straits. This looked to- 
ward recognition of two Chinas. The act of the Eisenhower Administra- 
tion on February 2, 1953, in modifying this order to permit the National- 
ists to attack the mainland ended this implication symbolically, though it 
made little change practically. 

The action of the Communist government of China in the Autumn of 
1950, in permitting, and indeed encouraging, ‘‘volunteers’’ from China to 
participate in the North Korean aggression raised a new issue as to the 
responsibility and stability of that government, doubtless justifying the 
states in further delaying recognition and representation in the United 
Nations. The conclusion of the armistice on July 27, 1953, again modified 
the situation. The negotiations which led to the armistice, and the armis- 
tice provision calling for a political conference of ‘‘both sides’’ to con- 
elude peace ** seemed to recognize first, that the Communist government 
of China was a belligerent on one side in the hostilities and capable of 
being a party to an armistice, and second, that the other side in these hos- 
tilities, construed to mean the Republic of Korea, the United States and 
the other Members of the United Nations engaged in direct hostilities in 
Korea, potentially recognized that government as the government of a state 
capable of entering into a political treaty. The United States particularly 
was insistent that the political conference must be treated as a conference 
of ‘‘two sides’’ and thus seemed to imply that if the negotiations were suc- 
cessful it would enter into a political treaty with Communist China. Such 
an act would normally constitute recognition.2” The Communist govern- 
ment of China seemed to have assumed that the Geneva Conference, which 
assembled in the Spring of 1954 for such a negotiation, constituted recog- 
nition in this sense. The United States sought to avoid such an implica- 
tion by declining either to sign or to endorse the agreements reached re- 
specting Indo-China. No agreements were reached concerning Korea. 
Nevertheless the presence of Communist China at the conference ‘‘inescap- 
ably gave the Communist government added prestige.’’ ** 

The visit of the Secretary General of the United Nations to Peking in 
January, 1955, in pursuance of a General Assembly resolution, to discuss 
the release of American and other personnel of the United Nations Com- 
mand in Korea held by the Peking government,” and the invitation ex- 
tended to that government on January 31, 1955, by the Secretary General, 
in pursuance of a Security Council resolution, to discuss in the Security 
Council a cease-fire in the Straits of Formosa, looked toward recognition 


26 Art. IV, 47 A.J.I.L. Supp. 204 (1953). 27 Lauterpacht, Recognition 375 ff. 
28 Jenkins, loc. cit. supra note 3. 
291 United Nations Review 2 (February, 1955). 
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of the Peking government by the United Nations.*®° The refusal of the 
Peking government to accept the latter invitation until formally admitted 
as the government of China was at least understandable.” 

The foregoing discussion suggests that the states of the world and the 
United Nations have gone far toward recognizing the Communist govern- 
ment as the government of China and that, from the point of view of in- 
ternational law, such recognition is to be expected. To this effect, John 
Foster Dulles wrote in 1950 before becoming Secretary of State: 


If the Communist government of China in fact proves its ability to 
govern China without serious domestic resistance, then it, too, should 
be admitted to the United Nations. However, a regime that claims to 
have become the government of a country through civil war should not 
be recognized until it has been tested over a reasonable period of time.*” 


30 Ibid. 5 (March, 1955). The resolution introduced by New Zealand was unani- 
mously approved except for the negative vote of China and the abstention of the Soviet 
Union. 

81 Following this refusal, the Soviet Union proposed exclusion of the ‘‘ Kuomintang 
representative’’ of China, but the Council approved unanimously, with exception of the 
Soviet Union, a United States resolution not to consider a change of Chinese repre- 
sentation at this time. The British representative, supported by the French representa- 
tive, said the question of China’s representation in the United Nations would have to be 
settled before peaceful and friendly relations could be re-established between the various 
governments with interests in the Far East, but discussion of the question in the 
United Nations would do ‘‘more harm than good’’ while the views of Members ‘‘are 
evidently so deeply divided on this issue.’’ His support of the United States resolution 
did not mean that the question should never be considered but that ‘‘the existing 
circumstances were not propitious.’’ (Ibid. 6). 

32 War or Peace (New York, Macmillan, 1950) 190. In hearings before the Wiley 
Committee on Review of the United Nations Charter, in January, 1954, Secretary of 
State Dulles expressed the opinion that the Nationalist Government ‘‘represented the 
true aspirations and hopes of the Chinese people.’’ 83rd Cong., 2nd Sess., Hearings, 
Pt. I, at 20. After detailed study of the question of Chinese representation in the 
United Nations, Herbert W. Briggs concluded in May, 1952: ‘‘ When peace is reestab- 
lished in Korea, it may be easier to recognize that neither the long range interests of the 
United Nations nor the interests of a member containing perhaps one-fifth of the 
world’s population, can be served by disregarding the unpalatable fact that the only 
government in effective control of China is the Chinese Communist government.’’ 
6 International Organization 209 (1952). Conceding, in October, 1953, that the time 
may be approaching when ‘‘expediency’’ will suggest the recognition of the Communist 
government, Charles G. Fenwick urged that ‘‘the test of international law’’ be also 
considered—whether the ‘‘will of the people’’ of China has been ‘‘substantially de- 
clared’’ in favor of that government, and whether that government is prepared to ob- 
serve international law. ‘‘The Recognition of the Communist Government of China,’’ 
47 A.J.I.L. 666 (1953). Quoting President Eisenhower’s assertion in his state of 
the Union message (January, 1955), that the issue in the cold war is ‘‘the true nature 
of man,’’ Gray L. Dorsey suggests that Communism repudiates the concept of man 
assumed by international law on the basis of Western philosophy, and consequently ‘‘a 
Communist controlled society is not a state under international law and should not be 
recognized.’’ ‘‘The State, Communism, and International Law,’’ Washington Univer- 
sity Law Quarterly (February 1955) 1 ff. The opinions of Briggs, Fenwick and Dorsey 
appear successively to illustrate a more subjective and abstract interpretation of the 
state. Such an interpretation departs from the objective and concrete conception of 
the state which emerged after the Peace of Westphalia and which has distinguished 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


IV. Tae GovERNMENT OF ForRMOSA 


The Communist government of China claims that Formosa and the Pes- 
cadores are part of China on the basis of ancient historical connection, the 
predominantly Chinese character of the population, and the Cairo Decla- 
ration of December 1, 1943, by which Roosevelt, Churchill and Chiang Kai- 
Shek agreed, ‘‘that all the territories Japan has stolen from the Chinese, 
such as Manchuria, Formosa and the Pescadores, shall be restored to the 
Republic of China.’’ The Potsdam Declaration of July 26, 1945, made 
originally by the same three countries, but later accepted by the Soviet 
Union, was accepted by Japan as the basis of its surrender on August 14, 
1945. This Declaration asserted that ‘‘the terms of the Cairo Declaration 
shall be carried out.’’ On the basis of this pronouncement China occupied 
Formosa and the Pescadores in 1945. 

If it were assumed that the Japanese surrender constituted a definitive 
renunciation of Formosa and the Pescadores and that the Chinese occupa- 
tion constituted definitive re-annexation of these territories by China, then 
the Communist government, if recognized as the government of China, 
would have a legal claim to these islands. Two objections can be made to 
this conclusion. First, the Japanese surrender was not a definitive re- 
nunciation of the islands but a commitment to renounce them in the Treaty 
of Peace. In that treaty, signed in San Francisco, September 8, 1951, 
after the Communist government was in control of China and without the 
signature of either of the rival governments of China, Japan did ‘‘re- 
nounce all rights, titles and claims’’ to these islands, but the beneficiary 
of this renunciation was not stated.** It would appear, therefore, that the 
claims of the de facto occupant, the government of Chiang Kai-Shek, were 
acquiesced in, perhaps subject to ultimate validation by the Allied Powers 
with whom Japan concluded the treaty. These 48 states included the 
United States, the United Kingdom and France but not the Soviet Union 
or China. No definitive action by the signatory states has been taken, 
though the United States on December 2, 1954, signed a treaty with the 
**Republic of China’’ represented by the Nationalist Government, guar- 
anteeing these islands against attack.** A note attached to the treaty com- 
mits the Government of the ‘‘Republic of China’’ not to ‘‘use force’’ 
from Formosa, the Pescadores or ‘‘the other territory’’ which it ‘‘controls’’ 


modern international law from the natural law of the Middle Ages. The tendency of 
modern international law to subordinate ideological differences to territorial sovereignty 
has, however, been influenced by the principles of democratic liberalism, accepted by the 
United Nations Charter, tending to subordinate territorial sovereignty to human rights. 
It would appear that international law is in need of a universally acceptable ‘‘ public 
philosophy’’ or ‘‘natural law’’ reconciling the rights of man and the rights of nations. 
Q. Wright, ‘‘International Law and Ideologies,’’ 48 A.J.I.L. 619 (1954). See also 
Walter Lippmann, The Public Philosophy (Boston, Little, Brown, 1955); Horace M. 
Kallen, Secularism is the Will of God (New York, Twayne, 1954). 

33 Art. II, 46 A.J.I.L. Supp. 72 (1952). The treaty went into force April 28, 1952. 
Japan made a separate treaty with Chiang’s China, also renouncing Formosa and the 
Pescadores, in force August 5, 1952. 

34 Sen. Exec. A, 84th Cong., lst Sess. (1955); 31 Dept. of State Bulletin 899 (1954) ; 
in force March 3, 1955. 
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without the consent of the United States,** thus restoring, in some measure, 
the de facto situation of two Chinas implicit in President Truman’s orders 
to the 7th Fleet in June, 1950. 

The significance of this treaty is, however, controversial. On the one 
hand it is said that the designation of the government of Chiang Kai-Shek 
as the Government of ‘‘the Republic of China’’ means that any hostilities 
between Formosa and the mainland would have the character of civil strife 
between the two Chinese factions. Neither could be accused of aggression, 
since that term in international law implies an international jural frontier, 
and the matter would presumably be within the domestic jurisdiction of 
China and outside United Nations control. This position seems to be in- 
sisted upon by both the governments claiming to be the government of 
China. On the other hand it is said that the accompanying note indicates 
that the term ‘‘ Republic of China’’ is a euphemism, and the treaty in fact 
recognizes that Formosa and the Pescadores constitute a new state sepa- 
rated from China. With this construction an attack by either government 
upon the other would be an act of aggression. This construction is weak- 
ened by the reference to ‘‘other territory,’’ apparently referring to the 
coastal islands, and to the Republic of China’s ‘‘inherent right of self- 
defense’’ with respect to ‘‘all territory now and hereafter under its con- 
trol.’’ Secretary Dulles, however, in discussing the treaty at a news 
conference, explicitly stated that the islands renounced by Japan had a 
different ‘‘juridical status’’ from the coastal islands.*® 

A second ground for modifying the inference which the Communist gov- 
ernment draws from the Cairo Declaration flows from the provisions of 
the United Nations Charter recognizing the principle of self-determination 
of peoples.** The parties to the Japanese Peace Treaty, most of whom are 
Members of the United Nations, are free under the Charter, which would 
legally prevail over the Cairo Declaration,** to dispose of Formosa and the 
Pescadores according to the principle of self-determination rather than to 
restore them to China according to the policy declared at Cairo. 

These considerations suggest that there is no principle of international 
law which would prevent the parties to the Japanese Peace Treaty and the 
United Nations from recognizing the government of Chiang Kai-Shek as 
the government of a new state of Formosa and the Pescadores, if by a 
plebiscite or other means it is found that such a disposition corresponds 
to the wishes of the inhabitants of these islands.* 


V. AMERICAN TRADITIONS 


The United States has played an important réle in gaining the sanction 
of international law for the related principles of national self-determina- 


85 32 ibid. 152 (1955). 8631 ibid. 896 (1954). 

87 Arts. 1(2), 55, 73 (b), 76 (b). 88 According to Art. 103 of the Charter. 

89 Prime Minister Winston 8. Churchill expressed the opinion in the House of Com- 
mons on Feb. 1, 1955, that neither the Cairo Declaration nor the Peace Treaty with 
Japan had operated to make Formosa and the Pescadores formally part of China (Dean, 
loc, cit. supra note 1, at 572). 
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tion and de facto recognition. It declared its own independence in 1776 
and in 1793 promptly recognized the French Revolutionary Government, 
although the hands of the latter were still fresh with the blood of Louis 
XVI, whose aid had contributed to realization of that Declaration. On 
March 12, 1793, Secretary of State Jefferson wrote to Gouverneur Morris, 


American Minister in Paris: 


We surely cannot deny to any nation that right whereon our own 
government is founded—that everyone may govern itself according to 
whatever form it pleases, and change these forms at its own will; and 
that it may transact its business with foreign nations through what- 
ever organ it thinks proper, whether king, convention, assembly, com- 
mittee, president, or anything else it may choose. The will of the 
nation is the only thing essential to be regarded.*° 


A month later President Washington submitted to his cabinet the question 
of receiving Citizen Genet as representative of the new French Republic. 
Secretaries Hamilton and Knox thought qualifications should be attached 
to this reception, but Washington received Genet without qualification.* 
In pronouncing the Monroe Doctrine a generation later and in promptly 
recognizing numerous new states and governments during the next cen- 
tury, the United States combatted efforts to import concepts of the ‘‘le- 
gitimacy’’ or constitutionality of internal changes into international law. 
Revolution was considered a right whose fruits should be recognized when 
firmly established according to the ‘‘will of the nation.’ 

It is true that in the twentieth century there were departures from this 
principle. Practices of non-recognition were pursued in Central America, 
Mexico and other Latin American countries to discourage revolution and 
promote stability. The prolonged non-recognition of the Soviet Govern- 
ment and the Communist government of China were said to be justified by 
the repudiation or neglect of obligations under international law by those 
governments. The non-recognition of Manchukuo, of Mussolini’s conquest 
of Ethiopia, of Hitler’s conquest of Austria, and of Stalin’s conquest of 
the Baltic states was considered a legal obligation, flowing from commit- 
ments to discourage aggression. In other cases, premature recognition, 
as of Cuba (1898), Panama (1903), Czechoslovakia (1918), and Poland 
(1918), was justified by doubt whether the de facto situation corresponded 
to the will of the people. In these cases there was also a disposition to 
intervene to assist the realization of that will. In other cases during the 
interwar period de facto dictatorships were recognized without considera- 
tion of popular consent.*? 

International law tolerates or even requires consideration of circum- 
stances which provide evidence of the probable durability of a government 
established in faet, but it considers the internal ideology, economy and 
polity of a government relevant only if they impair its capacity to meet 


40 1 Moore, Digest of International Law 120. 


41 Ibid. at 121. 
42 See Lauterpacht, Recognition at 11, 18 ff., 93 ff., 124 ff., 416 ff. 
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international responsibilities.s* To refuse recognition solely because of 
antipathy to a government’s internal practices in these matters constitutes 
intervention in its domestic jurisdiction. As President Eisenhower said 
on April 16, 1953: 

Any nation’s right to a form of government and an economic system 


of its own choosing is inalienable. Any nation’s attempt to dictate 
to other nations their form of government is indefensible.** 


The United States has in the main adhered to this position established by 
Washington and Jefferson. Thus Secretary of State Fish said in 1877: 


The origin and organization of government are questions generally of 
internal discussion and decision. Foreign powers deal with the ex- 
isting de facto government, when sufficiently established to give rea- 
sonable assurance of its permanence, and of the acquiescence of those 
who constitute the state in its ability to maintain itself, and to dis- 
charge its internal duties and its external obligations.* 


This position closely accords with the position of contemporary interna- 
tional law on the subject as stated by a leading international lawyer, now 
judge of the International Court of Justice: 


Whenever the requisite conditions of governmental capacity exist rec- 
ognition is due as a matter of right. Once the revolutionary govern- 
ment may fairly be held to enjoy, with a reasonable prospect of per- 
manency, the obedience of the mass of the population, and once it is 
in effective control of the bulk of the national territory, it is entitled 
to recognition. Its revolutionary origin or the methods of the revolu- 
tionary change is irrelevant.* 


These principles have been developed in the United States by executive 
practice and pronouncement. Presidential competence in the field of ree- 
ognition has been established by both practice and judicial interpretation 
of the Constitution. In recognizing new governments and belligerency 
Congress has not been consulted by the President, though in the recogni- 
tion of new states such consultation has sometimes been requested.** This 
practice has tended to minimize the influence of national passions and prej- 
udices and to maximize the influence of international law and the facts 
of the situation. The Congressional resolution of June, 1953, opposing the 
representation of Communist China in the United Nations, and the Congres- 
sional resolution of January 29, 1955, implying that the coastal islands 
may be associated with Formosa in measures of defense,** even though 


48Q. Wright, The Control of American Foreign Relations (New York, Macmillan, 
1922) 13-20. 

4428 Dept. of State Bulletin 599 (1953). 

451 Moore, Digest 250. 

46 Lauterpacht, Letter to the London Times, Jan. 6, 1950, note 9 supra. 

47 Moore, op. cit. at 243; Wright, Control of American Foreign Relations 268 ff. 

48 Reciting the strategic importance of Formosa and the Pescadores, this resolution 
authorizes the President to use the armed forces to protect them ‘‘against armed 
attack, this authority to include the securing and protection of such related positions 
and territories of that area not in friendly hands and the taking of such other 
measures as he judges to be required or appropriate in assuring the defense of 
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solicited by the President, run counter to this tradition. Such resolutions, 
if specific and mandatory, are of doubtful constitutionality and are likely 
to hamper policies grounded on international law and contributing to na- 
tional security and international tranquillity.* 


CoNCLUSION 


If we assume, as the available evidence suggests, that the Communist 
and the Nationalist governments are, respectively, established—the one in 
mainland China and the other in Formosa and the Pescadores—with suffi- 
cient administrative efficiency, public support, and respect for interna- 
tional obligations to make it unlikely that they will be overthrown from 
internal rebellion or external invasion in any foreseeable future, the fol- 
lowing propositions appear to be legal consequences: 

/ 1. The United States is free to recognize the Communist government as 
the government of China and to do so would be in accord with its tradi- 
tional policy and the normal expectations of international law. 

2. The United States is free to recognize Formosa and the Pescadores as 
an independent state under the Nationalist Government, and to do so would 
accord with traditional practice and the principles of the United Nations 
Charter, provided free and fair elections indicate that an independent state 
of Formosa under the Nationalist Government conforms to the wishes of 
the inhabitants. 

3. While the United States may not be under a positive obligation to 
recognize the Communist government as the government of China, that 
government appears to be the general de facto government of China, and 
as such is alone capable of committing China under international law and 
alone entitled to represent China in international transactions. It would, 
therefore, appear that the United States should no longer support the rep- 
resentation of China by the Nationalist Government or oppose its repre- 
sentation by the Communist government in the United Nations and the 
Specialized Agencies. 

4. The United States appears to have recognized the ‘‘ Nationalist Govern- 
ment’’ as the government of Formosa and the Pescadores in making a treaty 

with that state guaranteeing these islands against attack, provided it does 

not itself launch an attack upon the mainland. It is not believed that the 


Formosa and the Pescadores.’’ 32 Dept. of State Bulletin 213 (1955). In an address 
of Feb. 16, 1955, Secretary of State Dulles said ‘‘it is doubtful’’ whether evacuation 
of the coastal islands ‘‘would serve the cause of peace or the cause of freedom,’’ 
adding: ‘‘The United States has no commitment and no purpose to defend the coastal 
positions as such. The basic purpose is to assure that Formosa and the Pescadores 
will not be forcibly taken over by the Chinese Communists.’’ He noted ‘‘the strategic 
linkage of the coastal isiands with an attack on Formosa by the Communists,’’ and 
expressed the hope that even though they maintained their claim to Formosa they might 
renounce the use of force to achieve it. Ibid. at 329 ff. 

49 Edward 8. Corwin, The President’s Control of Foreign Relations (Princeton, 
University Press, 1917) 35-82; Wright, Control of American Foreign Relations 
21-37, 270-273, 278-283; 1 Moore, Digest 243-248; 1 Hackworth, Digest of Inter- 
national Law 161-166, 313-318; 4 ibid. 642-652; 5 ibid. 27-29. 
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United States violated any rule of international law in this action, though 
it would be desirable to cease referring to this government as the Govern- 
ment of ‘‘the Republic of China’’ and to seek further evidence that the 
inhabitants of Formosa and the Pescadores approve the establishment of 
an independent state. 

5. While the Communist government can be admitted to represent China 
through the normal process of accepting the credentials of its delegation 
in the various organs of the United Nations, it would appear that after 
such recognition, the government of Formosa and the Pescadores can only 
be represented in the United Nations if it is admitted as the government 
of a new state by the normal process. This conforms to the practice in 
the case of India, whose membership continued in the United Nations after 
the separation of Pakistan, while the latter was admitted as a new state.*° 

6. The small coastal islands of Quemoy, Matsu, Yinshan, Nanki, Penshan, 
Tachen, Yikiang and Yushan, have always been considered part of the 
mainland of China. They were not connected with Formosa and the Pes- 
cadores when these were under Japanese rule. Their significance is mainly 
strategic and they appear to be indefensible from mainland attack without 
attacks on mainland bases. They should be recognized as pertinent to 
China and evacuated by Nationalist forces. The agreements of the United 
States with the Formosa Government appear to give a somewhat qualified 
recognition of this.*? 

While the establishment of an independent state of Formosa in peaceful 
relations with China seems desirable, it may be some time before political 


conditions will make possible the recognition of that state by China and 
the Soviet Union, its admittance to the United Nations, and its renuncia- 


50 Arthur Dean suggests that even if Communist China is generally recognized, the 
‘*Republic of China’’ on Formosa might be considered the Government of China with 
title to bank accounts, buildings, and other property of ‘‘China’’ abroad; to the 
right to protect Chinese nationals abroad; and to China’s seat in the Security Council 
(loc. cit. supra note 1, at 373). With due respect, the present writer would suggest 
that there are limits to jural fictions. Ez factis jus oritur. The tail is not the dog. 
The government of Formosa is not the government of China. While Chinese abroad 
might, if two Chinese governments are recognized, elect for the nationality of either 
‘*Formosa China’’ or ‘‘mainland China’’; and while accommodations might be made 
in respect to properties abroad acquired in the name of Chiang’s ‘‘ Republic of China,’’ 
only the government which controlled ‘‘mainland China’’ could represent China in the 
United Nations or other international institutions, or claim title to public property of 
China abroad not specifically related to Formosa or to Chiang’s government. If there 
are to be ‘‘two Chinas,’’ Chinese Formosa would be the new state and the Chinese 
mainland the old state of China. China was given a permanent seat in the Security 
Council because it was a state of vast territory, population and potential power. A 
state of Formosa would have no such claim. During the Bandung Conference Com- 
munist China signed a treaty with Indonesia (April 22, 1955) giving Chinese in 
Indonesia an option to choose Chinese or Indonesian nationality. 24 Far Eastern 
Survey 75 (May, 1955). 

51 The northern islands—Tachen, Yikiang and Yushan—were evacuated by National- 
ist forees in February, 1955, with United States assistance. See address of Adlai E. 
Stevenson, April 11, 1955, and comments on it by Secretary of State Dulles, April 12, 
1955, New York Times, April 12, 13, 1955. 


338 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


tion of a claim to be the government of China. Political conditions seem 
more favorable to the general recognition of the Communist government 
as the government of China and the admittance of its representatives to 

, the organs of the United Nations. Mutual guarantees of non-aggression 
between China and Formosa might be achieved provisionally even before 
these states formally recognize each other. A negotiation dealing with all 
these aspects of the problem might establish a more tranquil situation in 
the Far East. 


STATE RESPONSIBILITY IN THE LIGHT OF THE 
NEW TRENDS OF INTERNATIONAL LAW 


By F. V. Garcia-AMADOR 


Member of the International Law Commission of the United Nations 


During its eighth regular session, the General Assembly of the United 
Nations considered ‘‘that it is desirable for the maintenance and develop- 
ment of peaceful relations between States that the principles of interna- 
tional law governing State responsibility be codified.’’ To this end, the 
Assembly requested the International Law Commission to undertake the 
codification of these principles.. The Tenth Inter-American Conference, 
held in Caracas March 1-28, 1954, adopted a similar resolution. Consider- 
ing that ‘‘The American Continent has made a notable contribution to the 
development and to the codification of the principles of international law 
that govern the responsibility of the State,’’ the Conference resolved to 
entrust the Inter-American Council of Jurists and its Permanent Commis- 
sion, the Inter-American Juridical Committee of Rio de Janeiro, with the 
preparation of a study or report on the subject.” 

As is true with respect to other topics of international law, the codifica- 
tion of the principles governing state responsibility is not a task that can 
be confined today to a mere enumeration and systematization of the various 
legal rules that theory and practice have established on the subject. It 
is not difficult to understand why this codification cannot be undertaken 
as a pure and simple restatement of existing rules. These rules were cre- 
ated and have developed according to some fundamental views and con- 
cepts which have undergone a profound transformation in contemporary 
international law. In particular this transformation has affected in a very 
substantial way the traditional view of international personality. And it 
is quite evident that the traditional concept of the subjects of international 
law has governed the theory and practice of responsibility, especially as 
it refers to damages caused to the person or property of aliens. There are 
also new concepts regarding the penal responsibility of states and in gen- 
eral with respect to some international obligations which were unknown to 
traditional law. In short, the codification of the principles of international 


1 Resolutions adopted by the General Assembly during its Eighth Session, Official 
Documents, Supp. No. 17 (A/2630), Res. 799( VIII). The resolution was submitted by 
the Delegation of Cuba in the course of the discussion of a Report of the International 
Law Commission (cf. Does. A/C. 6/L. 311 and A/C. 6/SR. 394). 

2 Res. CIV, Final Act of the Tenth Inter-American Conference (Caracas, March, 
1954); 48 A.J.I.L. Supp. 128 (1954). This resolution was also submitted by the Dele- 
gation of Cuba, which took into account that, according to the pertinent instruments, 
the relations and co-operation between the International Law Commission and the inter- 
American bodies entrusted with the development and codification of international law 
should be promoted (cf. Doc. 247, SG-151). 
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law governing state responsibility will have to be done necessarily in the 
light of the development which this law has undergone. For this purpose 
it will be necessary to study at the outset in what way and in what meas- 
ure the traditional principles have been affected as a consequence of certain 
fundamental conceptions of contemporary law. 

In the following sections of this article, some of the problems and aspects 
of the law of responsibility which seem to have been affected by the present 
trends of international law will be examined. 


I. INTERNATIONAL RESPONSIBILITY OF THE STATE 


Both Resolution 799 (VIII) of the General Assembly and the Caracas 
resolution refer to the principles of international law governing the re- 
sponsibility of the state. If this expression were construed in accordance 
with traditional theory and practice, the bodies to which the codification 
has been entrusted would have to concern themselves merely with the re- 
sponsibility directly or indirectly incurred by the state. The real author 
or authors of the act or omission which caused the injury are immaterial 
because, according to the traditional conception, only the state can incur 
the international responsibility arising from the act or omission and be 
under the international duty of making the reparation due in respect of 
the damage or injury. 

The situation is, however, not so simple in the present stage of the de- 
velopment of international law. Responsibility is one of the consequences 
of the violation or non-observance of an international obligation. Its im- 
putability therefore depends fundamentally on the subject or subjects of 
the obligation. Traditional theory and practice in this matter have de- 
veloped as part of a system of international law under which the state is 
the only subject capable of having international obligations.* Under the 
present system, however, the state is no longer the sole subject upon which 
international law directly imposes obligations. The individual is also a 
direct subject—some times the only one—of some international duties. 
This fact certainly will have some bearing on the imputability of respon- 
sibility that has hitherto been attributed entirely to the state.* In this 
sense, when the codification of the principles of the international law 
governing state responsibility is undertaken in the future, the traditional 
theory and practice should be re-examined with a view to determining 
whether it would be appropriate to introduce some change corresponding 
to the far-reaching transformation that has taken place in the concept of 
the active subjects of international obligations. 

8In his well-known Report, Judge Guerrero explicitly developed this idea, which he 
considered to be fundamental to the notion of international responsibility. See 20 


A.J.LL. Spee. Supp. 176 (1926). 

4In this connection Professor Lauterpacht has expressed the opinion that ‘‘in- 
trinsically, there is nothing—save the traditional doctrine on the question of the sub- 
jects of international law—to prevent the tortious responsibility of the State from 
being combined, in the international sphere, with the responsibility of the organs di- 
rectly liable for the act or omission in question.’’ International Law and Human 


Rights (New York, 1950) 41. 
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Moreover, in contemporary international life the study of responsibility 
should not be confined to those cases in which the duty of giving repara- 
tion for damages is attributed only to a state. Traditional international 
law neither knew nor resolved any other situations. Nevertheless, in a 
certain sense and to a certain extent some international organizations, 
either by their structure or by the nature of their activities, may find 
themselves in an analogous or even in a nearly identical position to the 
state. With this hypothesis in view, Bustamante rightly pointed out that 


. . . if damage is willfully and consciously inflicted in the political 
field through the action of their major representative bodies, or in 
the administrative field through the administration or actions of any 
of the officers of an international organization, it is not possible that 
the victims should be deprived of any action or remedy and that the 
organization should enjoy absolute impunity.® 


This new hypothesis of international responsibility also has some ante- 
cedents in practice, at least with regard to some of its specific aspects. In 
addition to the cases which arose during the League of Nations period, 
reference should be made especially to the question of the indemnity which 
was awarded by the Administrative Tribunal of the United Nations in 
connection with which the General Assembly asked the International Court 
of Justice for an Advisory Opinion.*® 

The foregoing examples show the need of extending the concept of inter- 
national responsibility in the future work of codification, in spite of the 
fact that neither the General Assembly nor the Tenth Inter-American 
Conference has explicitly contemplated this situation. To deny this need 


would simply be to ignore the fact that in contemporary international 
law the state is not the only subject to which responsibility arising from 
violation or non-observance of an international duty may be attributed; 
and so the duty of furnishing reparation for damages in certain hypotheses. 


II. Capacitry to CLtaim DAMAGES 


Let us examine now the question from the point of view of the passive 
subjects of international responsibility. It seems that there are stronger 
grounds to accept the urgency of introducing innovations in connection 
with the right to claim reparation for damages and injuries. According 
to traditional theory and practice, the state is the only subject of that right, 
regardless of whether the injured party is the state itself, in its capacity 
as a legal person, or one of its nationals. This principle again is based on 
the traditional view of the subjects of international law. The individual 
is not a subject of international rights—the sole subject of these rights is 
the state, which ‘‘in taking up the case of one of its nationals . . . is in 
reality asserting its own right, the right to ensure in the person of its 


5 Derecho Internacional Piblico (La Habana, 1936), Vol. III, p. 483. See also 
Eagleton, ‘‘ International Organization and the Law of Responsibility,’’ 76 Recueil des 
Cours de 1’Académie de Droit International 319-424 (1950). 

6 See Advisory Opinion of July 13, 1954, in [1954] LC.J. Rep. 47. 
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nationals respect for the rules of international law.’’* In consequence of 
this principle, stateless persons have been deprived of the protection of 
the rules of ‘‘common international law’’ of aliens, to use the expression 
devised by the former Permanent Court; despite the fact that they prac- 
tically possessed that status in municipal law. This principle has also 
given rise to the problems of double or multi-nationality cases. A corollary 
of the same principle has been that the nature and amount of the repara- 
tion claimed have as a rule been determined by the state, not by the in- 
dividual or legal person injured. 

There would undoubtedly be serious difficulties if an attempt were made 
to retain this principle and its corollaries, with all their traditional rigidity, 
in a codification consistent with certain basic postulates of contemporary 
international law. The international recognition and protection of human 
rights are facts whose consequences must inevitably affect the right or 
capacity to bring international claims. Actually, it is very difficult today 
to maintain the opinion that the state is responsible only with respect to 
another state; and that in the cases of responsibility for damages to the 
person or property of aliens there is not a violation of the right of an in- 
dividual, but merely of the right of the state to insure that such individual 
be treated in conformity with international law. But in one way or the 
other, when internationally recognized human rights are at stake, the only 
and sole possible holder of such rights is the individual because it is pre- 
cisely to this aim that recognition is granted. In the other hypothesis— 
such as those of contractual rights—it is only by virtue of a pure fiction, 
a fiction devised to protect the political prestige and other interests of the 
state, that one may deny that the true and only subject of those rights is 
again the individual. 

On the other hand, if a solution of the procedural problem of the claim 
is really what was sought, then what should have been done was to recog- 
nize in the interested party, in the form and conditions deemed appropri- 
ate, a right or procedural remedy. Practice in this respect has been, in a 
sense, more far-reaching than theory, as is shown by those cases in which 
an international procedural capacity was granted to private individuals. 
Reference is made to the locus standi which was granted to individuals 
before the arbitral tribunals set up under Articles 297 and 304 of the 
Treaty of Versailles, and more particularly to the much more independent 
position they enjoyed before the Central American Court of Justice and 
before the Arbitral Tribunal for Upper Silesia set up under the German- 
Polish Convention of May 15, 1922. The capacity of international civil 
servants and other persons in respect of the League of Nations and the 
United Nations Administrative Tribunals are also precedents which are to 
some extent related to the specific question under discussion. The capacity 
of the individual directly to acquire international rights, together with the 
antecedents just mentioned, shows a definite trend of international law, a 
trend which cannot be ignored when the principles governing state respon- 


7 P.C.1.J., Ser. A/B, No. 76 (1939) 16. 
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sibility are codified. In short, it will, therefore, be necessary to consider 
thoroughly this extremely important aspect of the subject, to determine in 
what way and on what conditions an individual may be given an inter- 
national locus standi when the effectiveness of the claim so requires. 

The question relating to the right to claim damages presents still another 
problem which should also be taken into consideration when the codifica- 
tion of this aspect of the law of responsibility is undertaken. Reference 
is now made to the right of some international organizations to assert a 
claim against a state for damages to the person or property of their offi- 
cials. The Advisory Opinion of the International Court of Justice, of 
April 11, 1949, on ‘‘Reparation for Injuries Suffered in the Service of the 
United Nations’’ is an invaluable contribution to the development of such 
responsibility, including state responsibility for damage caused to the or- 
ganization itself. Indeed, when examining this problem, consideration 
should also be given to the status of the person or entity which renders the 
service to the international organization; that is, the right to claim and 
the procedural capacity to exercise this right. 


III. Tue ‘‘ INTERNATIONAL STANDARD OF JUSTICE’’ 


The international recognition of human rights also inevitably affects the 
‘*international standard of justice,’’ which is generally accepted by tradi- 
tional theory and practice as one of the basic criteria for determining the 
responsibility of the state for injury to aliens. This criterion has fre- 
quently clashed with the principle of equality between nationals and aliens 


which has been confirmed by the national legislation of a large number of 
countries and has been the subject of various international declarations 
and conventions. In this connection the Inter-American Conference held 
in Mexico in 1945, referring to the exercise of diplomatic protection, af- 
firmed that 


international protection of the essential rights of man would eliminate 
the misuse of diplomatic protection of citizens abroad, the exercise of 
which has more than once led to the violation of the principles of non- 
intervention and of equality between nationals and aliens, with respect 
to the essential rights of man.’° 


International lawyers have also shared the view that the traditional con- 
ceptions must be re-examined in the light of the new approach to human 
rights. For instance, Professor Jessup has observed that the embodiment 
in international law of the principle of the duty to respect the rights of 
man suggests new complications; and that the topic formerly known in 


8 The subject has been dealt with by many. See, particularly, Fleury, L’accés de 
particuliers aux tribunaux internationaux (1932); Schulé, Le droit d’accés des parti- 
culiers aux juridictions internationales (1934); Kaeckenbeeck, The International Ex- 
periment of Upper Silesia (1942); Hudson, International Tribunals, Past and Future 
(1944), Ch. XIX. 

9 [1949] I.C.J. Rep. 174; 43 A.J.I.L. 589 (1949). See also the Oral Statements by 
Dr. Ivan 8. Kerno and A. H. Feller on behalf of the U.N. Secretary General. 

10 Res. XL on International Protection of the Essential Rights of Man. 
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international law as ‘‘the responsibility of States for injuries to altens’’ 


might be transformed into ‘‘the responsibility of States for injuries to 
individuals.’’ 

When this other aspect of the law of responsibility is further examined, 
new shortcomings of the traditional view emerge. As Jessup has also 
pointed out, numerous grandiloquent statements have been made about the 
‘‘duty’’ of a state to protect its nationals abroad, though no such duty is 
imposed either by interational law or, as far as it appears, by national 
law.?* As a consequence of this erroneous approach to the problem, not 
only have stateless persons been deprived of diplomatic protection and 
serious difficulties arisen in dual or multi-nationality cases, but even the 
protection of nationals has been subordinated in each particular case to the 
will and interest of the state rather than to the intrinsic legitimacy of the 
claim. In short, diplomatic protection has been understood and practiced 
as a right of the state and, as such, as a faculty which the state exercises 
at its own discretion. For the individual or the interested party, despite 
the fact that he is the actual beneficiary of that right, diplomatic protec- 
tion in reality has been but a mere concession. 

One of the fundamental trends of contemporary international law is the 
protection of the legitimate interests of man. In the performance of this 
function nationality plays no réle. This does not necessarily imply that 
in the future the right of the state to protect its nationals abroad will be 
ignored; for it is a right the recognition of which will be necessary and 
proper as long as the organization of the world remains inter-state in na- 
ture. What does seem to be beyond question is that nationals of one country 
will not continue to be protected as aliens in another country, because this 
protection amounts to an unjustified discrimination with respect to natives 
and the other individuals who, like stateless persons, are not in a position 
to enjoy such protection. The solution of this problem perhaps is less 
difficult than that of the other questions examined heretofore. It might 
be proper and sufficient to interpret and apply the ‘‘international standard 
of justice’’ in the light of the (essential) human rights which have been 
internationally recognized. Actually, it would be very difficult to doubt 
that the new legal situation in which (essential) human rights and interests 
are recognized may offer an appropriate solution for the various problems 
connected with the treatment of aliens by the state. Such a solution, as 
the Mexico Conference pointed out, would be entirely consistent with the 
principle of equality between nationals and aliens. 


IV. NATURE AND Score oF RESPONSIBILITY 


There are still other questions which deserve special attention on the 
part of the codification bodies. One of them consists in defining the nature 
of the responsibility which is to be studied. The history of Resolution 799 
(VIII), the debates in the Sixth Committee during the eighth session of 


11 A Modern Law of Nations (New York, 1948) 97. 
12 Ibid. at 97-98. 
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the General Assembly, and for obvious reasons the Caracas Resolution, 
allow the submission that criminal responsibility falls outside of the scope 
of the codification contemplated in both resolutions. Consequently one 
may take for granted that the terms of reference include only what might 
be called—drawing an analogy from the corresponding institution in inter- 
nal law—civil responsibility ; 7.e., the responsibility incurred by the state 
through a violation or non-observance of an international obligation, what- 
ever its origin or category, and involving a duty on the part of the state 
to make reparation. Under the traditional conception, the situation, as in 
the other questions, was quite simple, since no distinction between the two 
categories of responsibilities was clearly conceived. To Anzilotti, for in- 
stance, international law ignored any opposition between these categories, 
between punishment and reparation.*® 

However, the situation does not appear to be as simple in the present 
stage of the development of international law. The new concepts on in- 
ternational criminal responsibility logically would affect in some way the 
principles which traditionally have governed civil responsibility. In the 
first place, even though it is not always possible to draw a sharp distine- 
tion between criminal acts and the acts or omissions which are simply il- 
legal, in a number of cases a distinction may be drawn without any diffi- 
culty. For example, the denial of justice in general or the non-observance 
of contracts between the state and a natural or juridical foreign person, 
constitute illegal acts or omissions that are contrary to international law 
without involving any criminal responsibility. Conversely, certain viola- 
tions of essential human rights (genocide, crimes against humanity, etc.), 
in addition to being illegal acts, also involve the international criminal 
responsibility of the state. In both hypotheses a claim for damages is in 
order, but the gravity of each category of acts or omissions certainly would 
have some influence when reparation is to be determined. In connection 
with the same aspect of the question, consideration should also be given to 
the circumstance that some of the acts or omissions which under traditional 
international law were purely and simply illegal acts or omissions, in con- 
temporary law have become criminal in character. This circumstance, in 
turn, increases the importance of determining and distinguishing the vari- 
ous categories of acts or omissions which may be the origin of international 
civil responsibility. 

The same question has another aspect which likewise should not be over- 
looked. As it has been pointed out, in contemporary international law the 
individual has become a direct subject—sometimes the only subject—of 
some international obligations. This has occurred particularly in the crim- 
inal field. According to the most far-reaching view, which has been in- 
corporated in the Genocide Convention and the Draft Code of Offenses 
against the Peace and Security of Mankind, prepared by the International 
Law Commission, the individual is the sole responsible subject for the com- 
mission of international crimes.** According to a second school of thought, 


13 Corso di Diritto Internazionale (3rd ed., Rome, 1928) 417. 
14Cf, Report of the International Law Commission Covering the Work of Its Sixth 
Session, June 3-July 28, 1954 (Doc. A/2693), Ch. III; 49 A.J.I.L. Supp. 17 (1955). 
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specially represented by Saldafia and Pella, the state is in certain cases 
the responsible subject. A third view is held by Professor Dautricourt, 
who believes that whenever an international crime is committed the indi- 
vidual is the subject of the criminal responsibility, while civil responsi- 
bility should be attributed to the state.** These differences of opinion 
show the complexity of the problem. But there is no doubt that the prob- 
lem should be given an adequate and practical solution. And no solution 
will be possible until the various international crimes are examined with 
a view to determine and allocate the (different) responsibilities in con- 
formity with the new trends of international law. 

In addition to the question discussed in the foregoing paragraph, there 
is still another which more directly affects the civil responsibility of the 
state. Reference is made now to the fact that contemporary international 
law has imposed new obligations upon the state, and, on the other hand, 
it has defined others which in traditional law were not sufficiently defined 
to attribute without difficulty to the state the responsibility for their ful- 
filment. In this connection one need only refer to such constitutional 
instruments as the Charter of the United Nations and the Charter of the 
Organization of American States. In consequence of this fact, it is reason- 
able to suppose that there has been a broadening of the nature and number 
of acts or omissions which make the state internationally responsible. 
There is no need to emphasize the importance of examining this question. 
The codification bodies cannot successfully codify the principles of inter- 
national law governing the subject-matter if they fail to examine the tra- 
ditional law in the light of the obligations which such instruments, as well 
as other sources of contemporary law, impose upon the state today. 

Both the General Assembly and Caracas resolutions specifically refer 
to the codification of the principles of international law governing state 
responsibility. Aside from the differences that exist at the present time 
with respect to the procedure or method of work, be it ‘‘development”’ or 
‘*eodification’’ of a given subject, the international bodies entrusted with 
the performance of both functions generally perform the task of codifica- 
tion according to a very liberal interpretation of this term. The codifica- 
tion of the law of ‘‘state responsibility’’ certainly constitutes one of the 
subjects of international law in which such interpretation is more needed 
and justified. A pure or strict codification of the principles and rules 
which traditionally have governed the responsibility cases would not 
fulfill satisfactorily the aims sought when this codification was requested ; 
namely, the ‘‘maintenance and development of peaceful relations among 
States.’’ It is necessary to ‘‘codify’’ something else. In effect, it is 
necessary to introduce in the traditional law other changes that might have 
been determined by the profound transformation undergone by interna- 
tional law. It will be necessary at least to accept some innovations where 
experience has shown that traditional principles and rules have not ful- 
filled adequately the function of law in international relations. 

15 For a summary of these different views on the subject of international criminal 


responsibility, see Memorandum prepared by the late Professor Vespasien Pella and 
published by the U.N. Secretariat (Doc. A/CN. 4/39), pp. 102-123. 


SOME RECENT FRENCH DECISIONS ON THE RELATION- 
SHIP BETWEEN TREATIES AND MUNICIPAL LAW 


By Louis C. Brau 
Of the New York Bar 


The relationship between treaties and municipal law has been widely 
discussed in this country in recent years. The discussion, however, has 
been limited to the problems raised by the proposed Constitutional amend- 
ments. Thus, the possibility of a conflict between the Constitution and 
a treaty, or between a treaty and State law, has been debated, while the 
possibility of a conflict between a treaty and a Federal statute has been 
hardly ever mentioned. 

The classical solution of such a conflict is in favor of the lex posterior, 
i.e., treaties and Acts of Congress are of equal rank, the more recent 
abolishing and superseding the older one.? The fact that this solution 
was not attacked during the long debate on the Bricker Amendment seems 
to indicate that American jurists are satisfied with it. 

This is, however, not the case in a number of European countries, where 
it is felt that international law should take precedence over municipal 
law. This idea has become constitutional law in the leading Continental 
states, such as France,’ Italy,* the Federal Republic of Germany,® and The 
Netherlands. The French Constitution of 1946 contains the following 
provisions : 


Art. 26. Diplomatic treaties duly ratified and published shall have 
the force of law even when they are contrary to internal French legis- 
lation ; they shall require for their application no legislative acts other 
than those necessary to ensure their ratification. 


1 Whitton and Fowler, ‘‘Bricker Amendment—Fallacies and Dangers,’’ 48 A.J.I.L. 
23 ff. (1954); Sutherland, ‘‘The Bricker Amendment, Executive Agreements, and Im- 
ported Potatoes,’’ 67 Harv.L.Rev. 281 (1953); Preuss, ‘‘On Amending the Treaty- 
Making Power: A Comparative Study of the Problem of Self-Executing Treaties,’’ 51 
Mich.L.Rev. 1117 (1953); Perlman, ‘‘On Amending the Treaty Power,’’ 52 Col.L.Rev. 
825 (1952), and many others. 

2The Cherokee Tobacco, 78 U. S. 616 (1870); Head Money Cases, 112 U. 8S. 580 
(1884) ; Potter, ‘‘ International and National Law in the United States,’’ 19 A.J.I.L. 
315 ff. (1925) ; Corwin, The Constitution of the United States, Analysis and Interpre- 
tation (1953) 420 ff. 

8 Constitution of the French Republic, 2 Peaslee, Constitutions of Nations (1950) 8, 
Arts. 26 ff. 

4 Constitution of the Italian Republic, 2 Peaslee, op. cit. at 279, Art. 10. 

5 Basic Law of the Federal Republic of Germany, 3 Peaslee, op. cit. at 599, Art. 25. 
The Bundesgerichtshof (Supreme Federal Court) has held in a decision of March 3, 
1954, Neue Juristische Wochenschrift (1954) 1050, that this provision applies to treaty 
obligations. 

® Constitution of the Kingdom of The Netherlands, as amended June 22, 1953, Art. 65, 
quoted in Van Panhuys, ‘‘The Netherlands Constitution and International Law,’’ 
47 A.J.LLL. 537, 540 (1953). 
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Art. 28. Since diplomatic treaties duly ratified and published have 
authority superior to that of French internal legislation, their pro- 
visions shall not be abrogated, modified, or superseded without pre- 
vious formal denunciation through diplomatic channels.’ 


These provisions, of which French lawyers are proud,® have been dis- 
cussed in this JouRNAL by Preuss.® There were at that time only a few 
court decisions applying the new constitutional law. In recent years, 
however, so many decisions on the subject have been handed down, that it 
is impossible to report on all of them in this note. We must, therefore, 
limit this report to a series of cases dealing with the relationship between 
a certain type of treaty and a certain type of municipal law.*° 

In the cases which we consider, the superiority of treaties over municipal 
law was invoked by aliens who claimed violation of their treaty rights by 
laws or decrees imposing duties upon aliens allegedly incompatible with 
the terms of such treaties. The treaty most often relied upon was the 
Franco-Spanish Consular Convention of January 7, 1862.%* It contains a 
provision to the effect that citizens of one contracting party, authorized to 
reside in the territory of the other contracting party, may engage therein 
in any kind of industry or commerce, paying the taxes and duties and 
observing the laws and regulations in force for nationals. 

On the other hand, a French decree-law of November 12, 1938,?? pro- 
vides that aliens may not engage in a commercial or industrial profession 
in France unless they have first obtained from the Prefect of the départe. 
ment in which they intend to engage in such activity a special identity 
card called ‘‘carte de commercant,’’ and imposes penalties for engaging 


in such activity without the prescribed card. The issue raised was whethe: 
these provisions are applicable to aliens entitled to the benefits of the 
Franco-Spanish Convention or similar treaties, or to aliens assimilated to 
the former by a most-favored-nation clause.'* 


7 Translation from 2 Peaslee, op. cit. supra note 3, at 12. These provisions have in- 
spired the similar provisions of Art. 64 of the Syrian Constitution, enacted in 1953. 
See Tarazi, ‘‘La supériorité du traité sur la loi dans la nouvelle Constitution syrienne,’’ 
3 Revue de Droit Int. pour le Moyen-Orient 176 (1954). 

8 Mirkine-Guetzévich, Les Constitutions Européennes (1951) 118. 

9‘*The Relation of International Law to Internal Law in the French Constitutional 
System,’’ 44 A.J.ILL. 641 (1950). See also Rice, ‘‘The Position of International 
Treaties in Swiss Law,’’ 46 ibid. 641 (1952). 

10 These cases are believed to be representative of some of the problems which arose 
in connection with the new constitutional provisions relating to treaties. There are 
many other cases in which the relationship between treaties and municipal law was in 
issue; these, and other French cases relating to public international law, must be left 
to subsequent studies. 

118 De Clereq, Recueil des Traités de la France 374; 52 British and Foreign State 
Papers 139. 

12 J. O. 1938.12923, Duvergier, Lois et décrets, N. 8. 38.1022. Cf. 2 Niboyet, Traité 
de droit international privé francais 172 ff. (2d ed. 1951), on history and interpretation 
of this statute. 

18 See, for a list of such treaties, Freyria, 41 Rev. crit. Droit int. privé 482 (1952). 
The Consular Convention between the United States and France, signed at Washington 
on Feb. 23, 1853, also contains a clause assimilating citizens of one party to nationals 
of the other party. 


f 


RELATIONSHIP BETWEEN TREATIES AND MUNICIPAL LAW 349 


The first three cases dealing with this matter were those of Coll,** a 
second Coll case ** and Sanchez.** In each of these cases, the defendant 
contended that the decree-law of 1938 was not applicable to him as a 
Spanish citizen by virtue of the 1862 Convention. In the first Coll case, 
this contention was rejected. In the second Coll case, the court held that 
the treaty does not free Spanish citizens from the requirement of the 
‘‘carte de commercant,’’ but that it makes the delivery of the card oblig- 
atory. In the Sanchez case, the court, relying on Articles 26 and 28 of 
the Constitution, held that the 1938 decree-law was incompatible with the 
1862 Convention and that defendant, therefore, was not required to obtain 
a ‘‘carte de commercant.’’ 

These cases, offering three different solutions of the same problem, 
aroused considerable interest in France. Jacques Benoist *? and Charles 
Freyria ** commented on all three cases, the latter including in his review 
two further cases which adopted the views of the Sanchez case: those of 
Mayol *® and Orbech and Roby.”® Both commentators strongly criticized 
the decision in the first Coll case for giving municipal law precedence over 
a treaty in violation of the Constitution. The decision in the second Coll 
case was condemned for being unrealistic: If the Administration is com- 
pelled to deliver the card in any event, the institution can no longer serve 
its only purpose, namely, to exclude aliens from engaging in commerce 
where such exclusion is deemed to be in the public interest. On the other 
hand, the decision in the Sanchez case and the cases following it were 
generally approved.”* 

Freyria ** raised, however, the following question: If the court holds 
that a statute is invalid because it violates a treaty, does it not thereby 
hold that such statute is unconstitutional, since it is the Constitution which 


14 Cour de Paris, 13th ch. corr., Jan. 29, 1951, Juris-Classeur Périodique (La semaine 
juridique) hereinafter referred to as J.C.P.), 1952.11.7056. 

15 Cour de Paris, 16th ch. corr., Jan. 24, 1952, ibid. 

16 Cour de Lyon, 4th ch. corr., Feb. 16, 1952, J.C.P.1952.IT. 6996. 

17 Comments in J.C.P.1952.11.6996 and 7056. 

1841 Rev. crit. Droit int. privé 475 (1952). 

19 Trib. corr. Seine, 12th ch.bis, May 9, 1952, J.C.P.1952.I1.7130, Gazette du Palais 
(hereinafter referred to as Gaz. Pal.) 1952.2.42. 

20 Trib. corr. Seine, 17th ch., May 9, 1952, 41 Rev. crit. Droit int. privé 474 (1952). 
Orbech was not a Spanish citizen, but a Dane. He relied upon the Additional Articles 
to the Franco-Danish Convention of 1842, of Feb. 9, 1910 (6 Nouv. Rec. Gén. des 
Traités (3rd ser.) 889), Art. 1 of which provides that Danish subjects in France and 
French citizens in Denmark shal! enjoy with regard to the exercise of trades and 
professions the same rights, privileges, liberties, favors, immunities, and exemptions 
as are or will be accorded nationals. 

21In addition to Benoist, note 17 supra, and Freyria, note 18 supra, see Chavrier, 
note, Reeueil Dalloz (hereinafter referred to as D.) 1952.J.801; Savatier, ‘‘A propos 
des cartes de commercant: les traités d’établissement et 1’individualisation de la con- 
dition des étrangers,’’ D.1953.Ch.21; Sarraute & Tager, Droit international privé (1953), 
Gaz. Pal. 1954, March 5, 9, 12 and 16; Loussouarn, 5 Revue Trimestrielle de Droit 
Commercial (hereinafter referred to as Rev.Trim.Droit Com.) 677 and 909 (1952), 6 id. 
244, 529, 780 (1953); Sialelli, Survey of French Judicial Decisions, 79 Journal du Droit 
International (hereinafter referred to as Clunet) 874 (1952), 80 id. 361 (1953). 

22 Loc. cit. supra note 18. 
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imposes the supremacy of treaties, and is it not prohibited to French 
courts, through long judicial tradition, to refuse the application of a 
statute on the ground that it violates the Constitution, as long as such 
statute has been adopted and promulgated in accordance with the formal 
requirements established by the Constitution? Freyria believes that the 
problem can be avoided in this instance by reading into the decree-law of 
1938 an exemption in favor of aliens assimilated to nationals by treaty. 
His view is that Article 26 is a mandate addressed to the courts to read 
such exception into every statute that otherwise would violate a treaty. 
Only where an express provision in a statute makes such an interpretation 
impossible, does the problem of constitutional control of the legislator by 
the judiciary arise. 

The decision of the Cour de Lyon in the Sanchez case was followed in 
that of Cot,* affirmed by the Cour de Riom,** and of Orttz.*> In the case 
of Sastella,”* the same rule was applied to a Swiss citizen. In Madrid et 
dame Gratte,?" however, the court held that the 1862 Convention assimilated 
Spanish citizens to French nationals only in the fields of civil, commercial, 
and tax law, but not with respect to the laws of police, and defendant was 
convicted for having engaged in commerce without first having obtained a 
‘‘carte de commercant.’’ 

Faced with this abundance of contradictory views, French lawyers were 
eager to hear the voice of France’s Supreme Court, the Cour de Cassation, 
whose function it is to assure the unity of French law. Three cases came 
up before the highest court and were decided on the same day by the 
criminal division of the Court. One was an appeal from the decision of 
the Cour de Lyon in the Sanchez case,”* the other two cases, Ara-Arroyos 
and Bruni et Dile. Galtier, were appeals from the Cours de Pau and Riom, 
respectively.”® 

The Court’s attitude was completely different from that taken by the 
lower courts. While the latter had attempted to ascertain whether or not 
the decree-law of 1938 violated the 1862 Convention or similar treaties, the 
Cour de Cassation held that it was not for the courts to interpret a treaty, 
but that they should have stayed the proceedings and requested the Min- 
ister of Foreign Affairs to advise them whether the 1862 Convention 
authorized Spanish citizens to engage in commerce in France without being 
in possession of a ‘‘carte de commercant,’’ and whether French citizens 
enjoy reciprocal rights in Spain. The decisions below were reversed, 


23 Trib. corr. Montlucon, July 17, 1952, J.C.P.1952.11.7292. 

24Dec. 11, 1952, J.C.P.1953.11.7379. 

25 Trib.corr. St.Nazaire, Nov. 6, 1952, Gaz.Pal.1953.1.23. 

26 Trib. corr. Seine, Dec. 20, 1952, Gaz.Pal.1953.1.144, aff’d. Cour de Paris, 13th ch. 
corr., 2d sec., April 1, 1954, Gaz. Pal. 1954, May 15-18, discussed infra. Defendant 
relied on the Franco-Swiss Treaty of Establishment of Feb. 23, 1882 (9 Nouv.Rec.Gén. 
des Traités (2d ser.) 95), which is a treaty of assimilation (Arte. 1 and 3), and also 
contains a most-favored-nation clause (Art. 6). 

27 Trib. corr. Seine, March 11, 1953, Gaz.Pal.1953.1.248. 

28 Note 16 supra. 

29 Cass. crim., March 24, 1953, J.C.P.1953.11.7659, 80 Clunet 645 (1953). 
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whether the defendant had been convicted or acquitted, and the cases 
remanded to permit the courts below to obtain the necessary advice of the 
executive branch of the government. 

The decisions of the Cour de Cassation are of the usual brevity. The 
sentence, contained only in the opinion in the Brum case, that 


international conventions are acts of high administration which can, 
if necessary, be interpreted only by the powers between whom they 
were concluded 


is all the reasoning offered by the Court. 

The commentators on this decision *° have not failed to point out that 
the absolute prohibition of any interpretation of a treaty which the Court 
seems to pronounce is inconsistent with the formula used by the Chambres 
Réunies in Consorts Friedmann v. Min. Publ.** Theie, the court had 
said that: 


if the interpretation of a diplomatic treaty raises, as in this case, 

questions relating to the international public order, the courts must 

adopt the official interpretation, as stated by the French Government. 
Under this formula, French courts must follow the interpretation of a 
treaty by the executive branch only if questions of public international 
law are to be decided. Also, in Gambino v. Arcens,®? the Assemblée 
Pléniére Civile had not hesitated to interpret a treaty by holding, without 
referring to the Minister of Foreign Affairs, that an agreement entered 
into by an exchange of letters between France and Italy of May 17, 1946, 
and ratified by a decree issued and published in 1949, did not entitle 
Italians to claim certain rights under a special statute relating to agri- 
cultural leases. It was therefore felt that, had the three cases come before 
another division of the Cour de Cassation, the decision might have been 
different. 

Even more strongly criticized than the part of the decision which denies 
the power of the courts to interpret treaties, was the part which directs 
the courts below to inquire of the government whether there is reciprocity. 
Here, the court seemed to overlook the fact that the Franco-Spanish Con- 
vention is not a treaty of reciprocity, but of assimilation. 

The highest court having spoken, it remained to be seen how the gov- 
ernment would interpret the Franco-Spanish and other treaties, and 
whether the lower courts would accept the views of the Cour de Cassation, 
since the doctrine of stare decisis is not recognized in France. 

The Minister of Foreign Affairs, in a letter of June 18, 1953, stated that 
Spanish citizens may, under the Franco-Spanish Convention of 1862, claim 
in France national treatment for the exercise of a commercial profession, 


80 Note in Gaz.Pal.1953.1.332; Weill and Leauté, J.C.P.1953.11.7659; Brouchot, 42 
Rev. crit. Droit int.privé 573 (1953). 

81 Chambres réunies, April 27, 1950, D.1950.J.379. On the position of the Conseil 
d’Etat, highest French administrative court, see Virally, ‘‘Le Conseil d’Etat et les 
traités internationaux,’’ J.C.P.1953.1.1098. 

82 Assemblée pléniére civile, March 11, 1953, J.C.P.1953.11.7673, note by Ourliac and 
de Juglart. 
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but nevertheless cannot therefore escape the measures of control which the 
state of their residence deems necessary to take with respect to aliens 
for reasons of public order. He also stated that this principle is generally 
accepted in Spain, where such controls are in force. 

While this statement is certainly not very clear, it was understood by 
three appellate courts to mean that the 1862 Convention and similar treaties 
do not free the aliens favored by them from the requirement of the carte 
de commercant. In the cases of Carillo-Frontello,* and Jimenez,** the court 
held that the decree-law of 1938 did not violate the Franco-Spanish Con- 
vention of 1862, and convicted the defendant accordingly. In Bruni et 
Dile. Galtier,®> one of the three cases previously decided by the Cour de 
Cassation and remanded to the Cour de Limoges, that court also affirmed 
defendant’s conviction, stating as follows: 


It is settled case law that if a question of public international law is 
involved, the courts must conform to the official interpretation as stated 
by the French Government (Ch. réunies, 27 April 1950, JCP.1950. 
5650). The judgment of the Cour de Cassation, remanding the case 
at bar to this Court, is but an application of this case law established 
in the judgment of April, 1950. In this case, the statute involved is a 
text of public order by reason of its regulatory and penal character; 
it is also of international character, because it deals with a question 
concerning aliens residing or domiciled in France. 


It will be noted that, while obeying the mandate of the Criminal Di- 
vision, the Court bases its decision expressly on the formula adopted by the 


Chambres Réunies, attempting to reconcile the two decisions by holding 
that the case at bar concerns a question of public international law and is 
therefore covered by the formula of the Chambres Réunies.** 

But on April 1, 1954, the Second Section of the same 13th Chamber of 
the Cour de Paris whose First Section had, a few weeks earlier, in the 
Carillo-Frontello case,*" held that Spanish citizens must have a ‘‘carte de 
commercant,’’ handed down three decisions to the contrary in the cases of 
Vallés,** Hurtado,** and Sastella.*° In the opinion, the court stated: 


It is sufficient to refer to the text of the Consular Convention of Janu- 
ary 7, 1862, which has been ratified and promulgated and the terms of 
which are not ambiguous, in order to agree, without fearing a mistake, 
that this treaty is, indeed, a treaty of assimilation and not of rec- 
iprocity. In an official letter of July 22, 1929, addressed to the 
Attorney General and published in the Official Gazette of August 


83 Cour de Paris, 13th ch.corr., Ist sec., March 2, 1954, J.C.P.1954.11.8070, Gaz.Pal. 
1954, May 15-18. 

84 Cour de Toulouse, May 21, 1954, D.1954.J.446. 

85 Cour de Limoges, Nov. 19, 1953, Gaz.Pal.1954, April 14-16; see comments by 
Sialelli in 81 Clunet 114 (1954). 

86 A recent case employing the same formula is Procureur Général Cour Cassation, 
Cass.civ. July 6, 1954, J.C.P. 1954.1V.123. 

87 Note 33 supra. 

88 D.1954.J.280. 

89 Gaz.Pal.1954, May 15-18. 

40 Ibid. 


RELATIONSHIP BETWEEN TREATIES AND MUNICIPAL LAW 353 


12/13, 1929, the then Minister of Foreign Affairs expressly recognized 
that the Franco-Spanish Convention of January 7, 1862, was among 
the conventions containing the clause of assimilation to nationals. 


From the foregoing, the court concludes that Spanish citizens residing 
in France are not required to obtain a ‘‘carte de commercant.’’ It points 
to the fact that such card is issued only after the Chamber of Commerce 
and other professional organizations have been consulted, that it is valid 
only in a certain area and for a definite profession, and that it is within 
the discretion of the administrative authorities to grant or refuse it. This 
is obviously incompatible with the regime of assimilation established by 
the 1862 Convention. The court then holds as follows: 


In the presence of two contradictory texts, one of municipal law, the 
other of a diplomatic character, the latter is the superior law under 
Art. 26 of the Constitution of the French Republic of October 27, 


The court then refers to the decision of the Cour de Cassation of March 
24, 1953,** and the letter of the Minister of Foreign Affairs of June 18, 
1953, and comes to the conclusion that the letter is not clear and does not 
expressly state whether or not Spanish citizens must comply with the 1938 
decree-law. The conflict must therefore be resolved in favor of the treaty, 
which is the higher law, there being no evidence that it has been terminated 
by denunciation as provided in Article 28 of the Constitution. 

This decision shows that the dispute about the requirement of the 
‘carte de commercant’’ for aliens covered by assimilation treaties is not 
yet settled. It seems, however, possible to draw a few general conclusions 
from the cases here discussed : 


1. The superiority of treaties over municipal law is, in itself, not in 
doubt. The rule is applied to all treaties, whether concluded prior to or 
after the enactment of the Constitution.*? The date of enactment of the 
statute violating the treaty or inconsistent with it is equally irrelevant. 

2. As in the United States, French courts tend to reconcile treaties and 
statutes by narrow interpretation of either one or the other. 

3. It is generally admitted that in matters of publie international law 
the courts must accept the interpretation of the executive branch, if there 
is one, or seek it, if there is none. It is doubtful whether the decision of 
the Cour de Cassation in the Sanchez, Ara, and Bruni cases ‘** was in- 
tended to go beyond this rule by requiring governmental interpretation 
even in matters of private law. 

4. The necessity of obtaining the advice of the executive branch raises 
a number of other questions: 


41 Note 29 supra. 

42 For a recent application of the principle see Allgater, Cass. crim., June 29, 1954, 
J.C.P.1954.IV.119, where the court refused application of Art. 192 of the Code of 
Military Justice because it violates the Geneva Convention on Prisoners of War of 
July 27, 1929. The court expressly stated as its ratio decidendi that the Convention 
is the superior law under Art. 28 of the Constitution. 

43 Note 29 supra. 
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(a) Is such inquiry necessary whenever a party before the court argues 
that the treaty in question is ambiguous, or will the court first decide 
whether there is in fact an ambiguity, and require the advice of the gov- 
ernment only if it finds that the treaty is ambiguous? It cannot be denied 
that the decision whether or not an ambiguity exists is already an in- 
terpretation of the treaty, which, if the courts have no power of in- 
terpretation, must logically be left to the executive branch. On the other 
hand, if there is really no ambiguity, the government should not be per- 
mitted to interfere with the correct interpretation. This seems to be the 
view of the Cour de Paris in the most recent cases,** since it stresses the 
fact that, in its opinion, the 1862 Convention is not ambiguous and there- 
fore needs no interpretation. 

(b) May courts adopt the view of the executive branch expressed in an 
earlier case, or is it necessary to obtain new advice in each case? In the 
Vallés and parallel cases,*® the court relied upon an interpretation of the 
Franco-Spanish Convention by the Minister of Foreign Affairs in 1929. 
But in spite of the existence of this interpretation, the Cour de Cassation 
had in the Sanchez and parallel cases ** reversed and remanded for the 
purpose of obtaining a new interpretation. Was this because the 1938 
decree-law was not yet in existence in 1929? Or was it necessary to obtain 
a new opinion because the Minister of Foreign Affairs in 1953 was not the 
same as in 1929? Or was it just felt that the 1929 opinion was too old to 
be relied upon? These questions remain to be answered. 

(c) If the governmental view is mandatory in questions of public in- 
ternational law, but not in matters of private law or public internal law, 
it becomes necessary to define the limits of these areas. This is not always 
easy. <A law of police like the 1938 decree-law is, of course, public law, 
but is it public international law? Im the Bruni case,** the Cour de 
Limoges attempts to prove that the 1938 statute is not only of public, but 
also of international character, because it concerns the rights of aliens. 
It is true that the protection of aliens is an important subject of public 
international law, but it is equally certain that national laws concerning 
aliens are municipal and not international law. It might be argued that 
the court was called upon to apply a treaty, 1.e., international law, and 
that therefore it had to decide a question of public international law. 
This is, however, equally true if the courts have to interpret a treaty in a 
purely private law matter, and it is settled case law that in that case 
the courts have the right and duty to interpret the treaty without looking 
to the executive branch.** Thus, it seems that the true criterion is whether 
or not the municipal law with which the treaty is in conflict is public or 
private law. In the former case, the courts must request the interpretation 
of the treaty by the government, with possibly two exceptions: (i) if the 


44 Notes 38, 39 and 40 supra. See also: Capello v. Marie, Cass.civ. Feb. 10, 1948, 
Recueil Sirey 1948.1.94, Annual Digest 1948, Case No. 112, p. 327. 

45 Notes 38, 39 and 40 supra. 

46 Note 29 supra. 

47 Note 35 supra. 

48 Cases cited in notes 31 and 32 supra. 
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treaty is not ambiguous and therefore needs no interpretation; and (ii) if 
the government has already published an interpretation that the court 
intends to adopt. 

5. The doubts raised by Freyria*® and others*® with respect to the 
power of the courts to pass on the constitutionality of a statute duly en- 
acted and promulgated have not yet received a definitive answer by the 
courts. The 1946 Constitution ** has established a Constitutional Com- 
mittee which passes on the constitutionality of statutes prior to their pro- 
mulgation, if requested to do so by the President and the Cabinet. This 
seems to imply that, once a statute has been promulgated, its constitu- 
tionality can no longer be attacked. In the recent case of Laffitte,°* the 
court said: 


We must first of all observe that the judiciary is not qualified to 
decide upon the constitutionality of statutes, the control of the statutes 
being reserved to the Constitutional Committee provided in and estab- 
lished by the Constitution. 


Can then a court declare a statute to be inapplicable because it violates a 
treaty ? 

It is submitted that Article 26, which declares the superiority of 
treaties over municipal law, must be viewed as an exception to the rule 
that courts cannot scrutinize the constitutionality of statutes and that 
therefore courts have the power to apply, in case of inconsistency, the 
treaty rather than the statute. In all the cases here reviewed, the courts 
have either attempted to show that there was no inconsistency, or have 
decided in favor of the treaty. In no case has a court said that the 
statute and the treaty are contradictory, but that the court must apply 
the statute because it has no right to examine its constitutionality. 

This justifies the hope that French courts will faithfully carry out the 
mandate contained in Articles 26 and 28 of the Constitution. 


49 Note 18 supra. 

50 Preuss, loc.cit.supra note 9, at 658 ff., and Rice, loc.cit.supra note 9, at 646. 
51 Arts, 91 ff. 

52 Cour de Pau, Dee. 15, 1953, S. 1954.11.124. 
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THE HYDROGEN BOMB TESTS AND THE INTERNATIONAL LAW OF THE SEA 


From high quarters has come the suggestion that the hydrogen bomb 
tests conducted by the United States off the Pacific islands, held by it 
under strategic Trusteeship Agreement with the United Nations, contra- 
vene the customary public international law of the sea. Thus Earl 
Jowitt remarked in the House of Lords: 


I am entirely satisfied that the United States, in conducting these 
experiments, have taken every possible step open to them to avoid any 
possible danger. But the fact that the area which may be affected is 
so enormous at once brings this problem: that ships on their lawful 
occasions may be going through these waters, and you have no right 
under international law, I presume, to warn people off.’ 


In a recent issue of the Yale Law Journal this suggestion has been elab- 
orated by Dr. Emanuel Margolis into a comprehensive attack upon the 
legality of the tests.2, The thesis of Dr. Margolis is, in brief, that the es- 
tablishment of ‘‘a 400,000 square mile ‘warning area’ cannot be recon- 
ciled’’ with ‘‘the international law principle of freedom of the seas and 
its attendant corollaries, freedom of navigation (of both the sea and the 
air), and freedom from interference with the lawful pursuit of maritime 
industries (fishing, transport, and the like).’’* Freedom of the seas is 
urged as ‘‘an absolute freedom’’ except as modified by certain ‘‘general’’ 
police powers, emerging from ‘‘custom’’ and ‘‘not being limited to par- 
ticular maritime zones,’’ and by ‘‘special’’ police powers, existing only 
‘‘by virtue of treaties’’ and applying ‘‘exclusively to the states which are 
parties to them.’’* The warning areas established for the hydrogen bomb 
tests cannot, it is argued, be justified under either class of powers. 

The purpose of this editorial is to indicate that this evaluation of the 
hydrogen bomb tests completely misconceives the nature and requirements 
of the international law of the sea and unnecessarily impugns the legality 
of measures commonly regarded as indispensable to the security of the 
free world.® 

From the perspective of realistic description, the international law of 
the sea is not a mere static body of rules but is rather a whole decision- 


1186 H.L. Deb. (5th Ser.) 808-09 (1954). 

2 Emanuel Margolis, ‘‘The Hydrogen Bomb Tests and International Law,’’ 64 Yale 
L. J. 629 (1955). It is also argued in this article that the tests are in violation of 
both the U.N. Charter and the Trusteeship Agreement for the former Japanese Mandated 
Islands and of certain alleged prescriptions with respect to the pollution of interna- 
tional waters and airspace. 

8 Id, 635, 630. 4Id. 634, 635. 

5 For a more comprehensive and detailed development of this theme, see Myres 8. 
McDougal and Norbert A. Schlei, ‘‘The Hydrogen Bomb Tests in Perspective: Lawful 
Measures for Security,’’ 64 Yale L. J. 648 (1955), with a statement of the facts and a 
collection of authorities in support of the points made in this editorial. 
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making process, a public order which includes a structure of authorized 
decision-makers as well as a body of highly flexible, inherited prescriptions. 
It is, in other words, a process of continuous interaction, of continuous de- 
mand and response, in which the decision-makers of particular nation states 
unilaterally put forward claims of the most diverse and conflicting charac- 
ter to the use of the world’s seas, and in which other decision-makers, ex- 
ternal to the demanding state and including both national and international 
officials, weigh and appraise these competing claims in terms of the interests 
of the world community and of the rival claimants, and ultimately accept 
or reject them. As such a process, it is a living, growing law, grounded 
in the practices and sanctioning expectations of nation-state officials, and 
changing as their demands and expectations are changed by the exigencies 
of new interests and technology and by other continually evolving condi- 
tions in the world arena. 

The factual claims asserted by nation state decision-makers to the use of 
the world’s seas, the events to which the ‘‘regime of the high seas’’ is au- 
thoritative response, vary enormously in the comprehensiveness and par- 
ticularity of the interests sought to be secured, in the location and size of 
the area affected, in the duration of claim, and in the degree of interference 
with others. Such claims range, in rough categorization, from the compre- 
hensive and continuous claim to practically all competence in the ‘‘terri- 
torial sea,’’ through the continuous but limited claims to navigation, fish- 
ing, and cable-laying upon the ‘‘high seas,’’ to the relatively temporary 
and limited claims to exercise authority and control beyond territorial 
boundaries for a vast array of national purposes, such as security and self- 
defense, enforcement of health, neutrality and customs regulations, conser- 
vation or monopolization of fisheries, exploitation of the sedentary fisheries 
and mineral resources of the sea bed and continental shelf, the conducting 
of naval maneuvers and other military exercises, and so on. It may be 
observed, however, that, despite their variety in institutional nuance, all 
these claims share certain common characteristics: they are all unilateral 
assertions of demands by particular claimants to the individual use of a 
great common resource and all are affected in equal degree—navigation and 
fishing no more and no less than the others—with a community interest in 
fullest utilization and conservation and with specific national interest, 
which, though varying in particular instances with geographic propinquity, 
is in the sum of all instances common to all claimants. 

The authoritative decision-makers put forward by the public order of the 
high seas to resolve all these competing claims include, of course, not merely 
judges of international courts and other international officials, but also 
those same nation-state officials who on other occasions are themselves claim- 
ants. This duality in function (‘‘dédoublement fonctionnel’’),* or fact 
that the same nation-state officials are alternately, in a process of reciprocal 
interaction, both claimants and external decision-makers passing upon the 
claims of others, need not, however, cause confusion: it merely reflects the 


* Schiffer, The Legal Community of Mankind 264 (1954), presenting the views of 
Georges Scelle. 
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present lack of specialization and centralization of policy functions in inter- 
national law generally. Similarly, it may be further observed, without 
deprecating the authority of international law, that these authoritative 
decision-makers projected by nation states for creating and applying a 
common public order, honor each other’s unilateral claims to the use of 
the world’s seas not merely by explicit agreements but also by mutual 
tolerances—expressed in countless decisions in foreign offices, national 
courts, and national legislatures—which create expectations that effective 
power will be restrained and exercised in certain uniformities of pattern. 
This process of reciprocal tolerance of unilateral claim is, too, but that by 
which in the present state of world organization most decisions about juris- 
diction in public and private international law are, and must be, taken.’ 

The overriding policy which has in the past infused this whole decision- 
making process, and which from the perspective of rational preference 
should continue to infuse it, is not the negation, but rather the encourage- 
ment, of use. The major policy purpose inspiring the regime of the high 
seas has been not merely the negation of unnecessary restrictions upon navi- 
gation and fishing, but also the effective promotion of the fullest, peaceful, 
and conserving use and development by all peoples of a great common re- 
source, covering two thirds of the world’s surface, for all contemporary 
values. The concept of a common and reciprocal interest in fullest utili- 
zation has underlain, and should continue to underlie, the whole flow of 
decision.*® 

For implementing this overriding policy of fullest, peaceful utilization 
in resolving the conflicting claims which confront them, the authoritative 
decision-makers of the world community have elaborated a comprehensive 
body of technical doctrine, ‘‘the regime of the high seas,’’ composed of two 
complementary sets of prescriptions. The one set of these prescriptions, 
that generally referred to under the label of ‘‘freedom of the seas,’’ was 
formulated, and is invoked, to honor unilateral claims to navigation, fish- 
ing, cable-laying, and other similar uses. The other set, that which in- 
cludes the prescriptions summed up in a wide range of technical terms such 
as ‘‘territorial sea,’’ ‘‘contiguous zones,’’ ‘‘jurisdiction,’’ and ‘‘continentai 
shelf,’’ was formulated, and is invoked, to honor all the great variety of 
claims, both comprehensive and particular, which may interfere, in greater 
or less degree, with navigation and fishing. To the initiated, these pre- 
scriptions and technical terms are not absolute, inelastic dogmas but rather 


7It is not of course the unilateral claims but rather the reciprocal tolerances of the 
external decision-makers which create the expectations of pattern and uniformity in 
decision, of practice in accord with rule, commonly regarded as law. 

The great bulk of claims to authority and control upon the high seas are honored 
and protected, it may be emphasized, not by explicit bilateral or multilateral agreement, 
but by this process of mutual tolerance. The decision-makers of the world community 
have never regarded themselves as confined within any such categorization as that of 
**general’’ and ‘‘special’’ powers propounded by Dr. Margolis. 

8 Excellent statements of this positive policy of promoting, rather than restricting, 
use may be found in Lauterpacht, ‘‘Sovereignty over Submarine Areas,’’ 27 Brit. 
Y.B. Int. L. 376, 378, 407 et seg. (1950), and in U.N. Secretariat, Regime of the High 
Seas, U.N. Doc. No. A/CN.4/32, at 10, 12 (1950). 
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flexible policy preferences, permitting decision-makers a very broad dis- 
cretion for adjusting particular controversies in terms of the multiple vari- 
ables peculiar to each controversy and for promoting major policies. For 
all types of controversies the one test that decision-makers have in fact in- 
voked and applied is that simple and ubiquitous, but indispensable, stand- 
ard of what, considering all relevant policies and variables in context, is 
reasonable as between the parties;® and for the clarification of detailed 
policies in ascribing meaning to particular prescriptions and terms, such 
decision-makers have habitually turned to all those sources authorized for 
the International Court of Justice, including not only ‘‘international con- 
ventions, whether general or particular’’ but also ‘‘international custom, 
as evidence of a general practice accepted as law,’’ ‘‘the general principles 
of law recognized by civilized nations,’’ ‘‘ judicial decisions and the teach- 
ings of the most qualified publicists,’’ and considerations ‘‘ex aequo et 
bono.’’ *° 

The concept of ‘‘freedom of the seas’’ was introduced into international 
law, as is well known, to combat certain broad claims to territorial sover- 
eignty over vast sea areas asserted by various nation states in the sixteenth 
and seventeenth centuries. The object of such claims was to monopolize 
both fisheries and trade with areas thought particularly rich in resources. 
The policy projected in ‘‘freedom of the seas’’ was designed to foster trans- 
portation and communication free of restrictions imposed by any nation 
state for the purpose of restricting commercial gain to itself, and to pro- 
mote equality of access to fisheries free of comparable claims to monopoly. 
It is in this sense that the policy finally triumphed to universal acceptance 
and has long been applied to promote the utmost practicable freedom of 
navigation and fishing and to minimize international friction by confining 
each state’s regulatory power, where possible, to ships flying its own flag. 

From the beginning of the modern law of the sea, it has, however, been 
recognized that nation states and their peoples have interests in the world’s 
seas other than navigation and fishing, and the decision-makers of the world 
community have projected and applied a great variety of prescriptions 
honoring claims to authority and control for the protection of such inter- 
ests, even against protests that such claims interfere with navigation and 


9 The test is well stated in Smith, The Law and Custom of the Sea 20 (1950). See 
also Jessup, Law of Territorial Waters 91-101 and passim (1927); Masterson, Juris- 
diction in Marginal Seas xiii—xviii, 375 et seq. (1929); Dickinson, ‘‘Jurisdiction at 
the Maritime Frontier,’’ 40 Harv. L. Rev. 1 (1940). 

10 Stat. L.C.J., Art. 38. A decision-maker is thus not confined, in determination of 
lawfulness, to explicit agreements or inferences from prior customary behavior, but 
may draw creatively upon a great variety of principles, precedents, analogies, and 
considerations of fairness. An excellent example of this process by which external 
decision-makers appraise unilateral claims is offered by the Anglo-Norwegian Fisheries 
Case, Judgment of Dec. 18, 1951, [1951] I.C.J. Rep. 116. In this case Norway as- 
serted claims which could not be justified by reference to either explicit agreement or 
widely accepted custom, and which had been protested by other nation states, but by 
drawing upon all relevant sources of policy and a great variety of considerations in 
the context, the Court concluded that Norway’s claims were lawful. See Waldock, 
‘*The Anglo-Norwegian Fisheries Case,’’ 28 Brit. Y.B. Int. L. 114 (1951). 
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fishing. Nation states have almost immemorially and universally de- 
manded comprehensive governmental powers, subject only to ‘‘innocent 
passage,’’ for the protection of all national interests in a littoral belt of 
the seas adjacent to their shores, and in contemporary international law 
this demand is honored in high measure under the concept of a ‘‘territorial 
sea.’’ So intense, nevertheless, has been the conflict of claims and inter- 
ests at the outer boundaries of this belt, that even the most basic elements 
of prescription are still unsettled: not only is the width of the area which 
may be claimed still disputed, but also the base line from which this un- 
known width must be measured, and the very degree and scope of the au- 
thority that may be exercised within the area once its limits are ascertained. 
Serious harm to community and national interest from this conflict has, 
fortunately, been avoided by the formulation of a set of safety-valve con- 
cepts, such as ‘‘contiguous zones,’’ ‘‘jurisdiction,’’ ‘‘continental shelf,’’ 
and so on, which are now invoked to honor reasonable claims to national 
competence far beyond ‘‘territorial seas’’ for virtually all identifiable na- 
tional interests. The history of this development with respect to claims 
for the enforcement of customs regulations, the protection of the security 
of neutrals against belligerent activities, the conservation or monopoliza- 
tion of fisheries, the exploitation of the sedentary fisheries and mineral re- 
sources of the sea bed and continental shelf, the administration of health 
and sanitation regulations, and so on, is well known; * and the special def- 
erence which authoritative decision-makers have in mutual tolerance long 
accorded to claims justified in terms of security, such as with respect to 
jurisdiction over pirates, activities in self-defense, the conducting of naval 
maneuvers, and the protection of coastal approaches from hostile aircraft, 
has often been noted.’ In time of acknowledged war, of course, ‘‘ freedom 
of the seas’’ retires almost completely before both the older doctrines of 
contraband, unneutral service, blockade, ultimate destination, war zones, 
and reprisals, and the newer administrative techniques of navicerts, ra- 
tioning of neutrals, ship warrants, bunker control, insurance and credit 
control, black-listing, and so on.* 

The claim of the United States with respect to the hydrogen bomb tests 
may be described factually as a claim to use territory (Bikini and Eniwetok 
Atolls), over which it has jurisdiction, for purposes which have the effect 
of temporarily excluding others from large areas of the high seas. The 
extent to which past tests have actually interfered with commercial navi- 
gation is, despite the size of the area affected, practically nil, and inter- 
ference with fishing caused by the existence of the warning zones appears 
to have been slight. 

11 The items cited in note 8 supra review this history, with references. See Boggs, 
‘*National Claims in Adjacent Seas,’’ 41 Geographical Rev. 185 (1951), with tabular 
presentation. 

12 For references, see Martial, ‘‘State Control of the Air Space over the Territorial 
Sea and the Contiguous Zone,’’ 30 Can. Bar Rev. 245 (1952), and Masterson, ‘‘ The 
Hemisphere Zone of Security and the Law,’’ 26 A.B.A.J. 860 (1940). 

18 Higgins and Colombos, International Law of the Sea (2d ed. Colombos 1951) 
Chs. 14, 16-18, 20. 
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The claim of the United States is obviously an unprecedented one, with 
no close prior analogies, and plainly no existing prescriptions in the regime 
of the high seas are literally applicable.** The particular claim made bears 
no similarity to the claims which, historically, ‘‘freedom of the seas’’ was 
intended to combat: others are not excluded from the area affected in order 
to enable the United States to grant trade or fishing monopolies to its na- 
tionals or to pursue its commercial aggrandizement in any way; and others 
are affected, irrespective of purposes, in such minimum degree as to cause 
little offense to subordinate policies of preventing international frictions 
arising from exercises of police powers upon the high seas. 

What is most relevant in prior prescriptions from the regime of the high 
seas, and can be applied without irrational extrapolation to this new prob- 
lem of the hydrogen bomb tests, is simply the test of reasonableness—the 
test by which the decision-makers of the world community have in modern 
times adjudicated all controversies involving conflicts between claims to 
navigation and fishing and other claims. 

The claim of the United States is in substance a claim to prepare for 
self-defense. It is not a claim to take the drastic measures of interference 
with others—as, for example, the sinking of fleets or the invasion of terri- 
tory—which are commonly subsumed under self-defense. It is, however, 
a claim to take certain preparatory measures, with the minimum possible 
interference with others, under the conditions of high necessity and ab- 
sence of alternatives which are commonly held to justify measures in self- 
defense. The conditions of this necessity and the absence of reasonable 
alternatives are familiar knowledge. The contemporary development of 
instruments of destruction makes it possible for a war-bent nation state 
armed with thermonuclear weapons utterly to destroy an opponent and 
perhaps much of the world. It has not been possible to establish, under 
the United Nations or otherwise, either effective international control of 
armaments or commitments and procedures of global scope which offer 
reasonable assurance against aggression. As expectations of imminent 
violence in the world arena have become ever more realistic and intense, 
many of the nations of the free world have organized themselves, under 
appropriate provisions of the United Nations Charter, into regional group- 
ings for their more effective self-defense. The United States has under- 
taken its program of atomic and thermonuclear weapons development to 
ensure that these free nations are not lacking either in the retaliatory 
power which may deter aggression or in the weapons of self-defense if de- 
terrence fails. In this posture of world organization and crisis, which puts 
so high a premium upon self-defense, with authorization of potentially the 
most drastic interferences with others, it cannot, we suggest, be reasonably 
concluded that it is unreasonable for the United States to engage in such 
temporary and limited interferences with navigation and fishing as are 
involved in the hydrogen bomb tests, in preparation for the defense of it- 
self and its allies and of all the values of a free world society. 

Myres 8S. McDoveau 


14 Unless one regards as of sufficiently close analogy the long-standing practice, ap- 
parently never questioned, of establishing the relatively smaller warning zones required 
for conducting naval maneuvers and other peacetime defensive activities with safety. 
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EXECUTIVE AGREEMENTS AND EMANATIONS FROM THE FIFTH AMENDMENT 


The Court of Claims? has now joined the Fourth Circuit ? in holding an 
executive agreement invalid for essential statutory conflict. In affirming 
the Fourth Circuit the Supreme Court did not pass upon the issue whether 
an executive agreement in conflict with a previous statute was invalid for 
that reason. In holding an executive agreement invalid for departure 
from a general statute applying the eminent domain aspect of the Fifth 
Amendment, the Court of Claims overruled an earlier post-World War II 
decision * that an executive agreement could validly refer a claimant ex- 
clusively to another country for compensation for property taken by the 
United States. Thus the Court of Claims has opened up for further dis- 
cussion a topic closely related to Senator Bricker’s streamlined and re- 
newed proposal ° for Constitutional amendment of the treaty power. Also, 
the decision in the Seery case seems to present us with problems of some 
importance from the standpoint of international reclamations in modern 
American practice. 

The Court of Claims decision under reference was on defendant’s motion 
for summary judgment. Judgment against the Government has not been 
appealed, and trial on the merits is to proceed. The situation in brief is 
that the plaintiff, a well-known opera singer, became an American national 
in 1944, and in 1945 her large lakeside house in Austria and its eight-room 
guest cottage were taken over by the United States Army for an officers’ 
club. Apparently there was considerable damage to the realty, and the 
furnishings disappeared during the time the officers were in possession. 
Mrs. Seery brings her claim against the Government for compensation for 
the taking of her property. 

All of the Government’s three defenses and the Court’s dispositions of 
each of them are interesting, but only the third concerns us in this com- 
ment. They were: 

1. The Fifth Amendment does not follow the flag to Austria. The Court 
of Claims held that it did, citing its own recent decision in another case as 
its only authority.® 


1 Maria Jeritza Seery v. U. S., 127 F.Supp. 601 (Court of Claims, 1955); digested 
infra, p. 410. 

2U. S. v. Guy W. Capps, Inc., 204 F.2d 655 (4th Cir. 1953), digested in 47 A.J.I.L. 
147 (1953) ; cert. granted, 346 U. 8S. 884 (1953); see Sutherland, ‘‘The Bricker Amend- 
ment, Executive Agreements, and Imported Potatoes,’’ 67 Harv. L. Rev. 281 (1953). 

3U. 8. v. Capps, 75 Sup.Ct.Rep. 326 (1955) at 331: ‘‘In view of the foregoing, there 
is no occasion for us to consider the other questions discussed by the Court of Appeals. 
The decision in this case does not rest upon them.’’ 

4Etlimar S. A. v. U. S., 106 F.Supp. 191 (1952), which had followed Hannevig v. 
U. 8S., 84 F.Supp. 743 (1949), despite the fact that in the latter case there had been a 
Senate-consented international agreement, rather than a lend-lease settlement and sur- 
plus property settlement not referred to the Senate for approval. 

5§.J.Res. 1 for the current Congress, unlike its predecessor of the same number in 
the preceding Congress, does not provide specifically for the regulation of executive 
agreements by law. But see text, post. 

®Cf. Charles Fairman, ‘‘Some New Problems of the Constitution Following the 
Flag,’’ 1 Stanford L.Rev. 587-589, 644-645 (1949). 
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2. Mrs. Seery’s property is ‘‘enemy property’’ under international law, 
subject to temporary appropriation and use by the occupying Power. 
Citing the various quadripartite and American statements regarding the 
legal status of Austria and considering the circumstances of the taking in 
1945 after military necessity had disappeared, the Court found against any 
customary international law authorization for the taking by the American 
military authorities. Austria was not, in any event, ‘‘enemy territory’’ 
at the time of the taking. 

3. The United States is not liable to Mrs. Seery, because by an executive 
agreement between the United States High Commissioner in Austria and 
the Chancellor of the Federal Government of Austria of June 21, 1947, 
Austria assumed to settle all claims of all persons owning property in Au- 
stria for losses caused by the United States Forces for and in consideration 
of the transfer by the United States to Austria of one-third of a billion 
schillings. 

The Government relied on the Pink, Belmont and Altman cases to sup- 
port its position as to the effect of the executive agreement, and Mrs. Seery 
cited the usual authorities for the proposition that even a ‘‘formally rati- 
fied’’ treaty cannot accomplish what the Constitution forbids. 

In its decision the Court of Claims carefully skirted between the abso- 
lutes argued. It accepted the viewpoint, supported by a Court of Claims 
decision, that a ‘‘formally ratified’’ treaty assigning liabilities elsewhere, 
being legislation, amounted to a withdrawal by Congress of consent to be 
sued. On the other hand, an executive agreement, similar in purpose, not 
being legislation, could not have the effect of withdrawing Congress’ grant 
of consent to such suits in the Court of Claims. The Court said: 


. . . It would be indeed incongruous if the Executive Department 
alone, without even the limited participation by Congress which is 
present when a treaty is ratified, could not only nullify the Act of 
Congress, consenting to suit on Constitutional claims, but, by nullify- 
ing that Act of Congress, destroy the Constitutional right of a citizen. 
In... Capps .. . the Court held that an executive agreement which 
conflicted with an Act of Congress was invalid. 


The report of the Seery case does not show whether the plaintiff made 
any effort to collect from the Austrian Government for the damage to her 
property. It is stated that she filed a claim with the Department of De- 
fense and thereafter brought this action against the United States. Thus, 
the case will be seen as one having serious implications for all those occu- 
pied and liberated area settlements wherein some other country has agreed 
to accept liability for losses occasioned as a result of the actions of Ameri- 
can Forces. There is no reason to suppose that only American citizens 
may bring such actions.’ 

Admitting arguendo that occupation arrangements for the assumption of 
liability were designed primarily for dealing with the claims of the local 


7 The cases in note 4 supra apparently did not involve either citizens or residents of 
the United States. Moreover, the Fifth Amendment is not limited to citizens but 
covers persons subject to the jurisdiction of the United States. Quaere: including 
those in occupied areas? 
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populace in the occupied area, we should not lose sight of the fact that if 
the plaintiff wins this case she will be getting compensation in hard dollars 
for an investment most likely made originally in other currency now de- 
preciated and subject to currency control, but probably adequate to put 
her property back into its pre-officers’ club condition. This consideration 
leads us on to another situation where this decision may be the source of 
difficulty: lump-sum nationalization settlements. Under the American 
contention that international customary law requires prompt, adequate and 
effective compensation for an alien’s property taken into public ownership, 
compensation in non-convertible local currency has presented a particular 
difficulty. This difficulty has been resolved in several instances—of which 
the United States-Yugoslav Nationalization Settlement of July 19, 1948, is 
typical—by a lump-sum settlement. Under such a settlement a reasonably 
negotiable figure in dollars is accepted by the United States in full satis- 
faction of the totality of claims against the nationalizing country, and the 
particular American claimants are therefore relegated to making their 
claims pro tanto against the lump sum. The lump-sum settlement is by an 
executive agreement.® The effect of the agreement is to cut off the owner 
from effective legal action in the nationalizing country; internationally, 
also, the United States can no longer press his claim. He must look to his 
share in the salvage transaction, the lump-sum settlement. 

Let us suppose a case: An American company in 1940 invested a million 
dollars in a plant in Country X. Eighty other Americans, naturalized 
after their original investment, but before the taking, used other curren- 
cies now greatly depreciated and subject to exchange restrictions, in ac- 
quiring property in Country X. All private property in X is nationalized. 
In order to get dollars now for all the claimants, a lump-sum settlement of 
$17,000,000 is accepted as against total reported claims of $50,000,000. A 
fair ratio of recovery out of this sum for the company is $500,000. 

If the United States had done nothing, there would clearly have been 
no taking on the part of the United States, it seems certain. If it does 
act, we should not expect that due process problems could be avoided by 
the simple expedient of adverting to the old dogma that the international 
reclamation is the sovereign’s cause of action, not the individual’s. De- 
spite this theory, the fact remains that something is being done by execu- 
tive agreement to diminish or change the citizen’s legal relationship to 
property. 

This brings us back to the Seery case. What ‘‘taking’’ does the Court 
have in mind there? The original ‘‘liberations’’ by the careless or light- 
fingered Army officers, or the executive agreement’s shifting of responsi- 
bility to Austria? It is not easy to answer this question from the Seery 
case. At best we can distinguish the two situations on the ground that in 
the Seery case agencies of the United States had taken ‘‘property’’ (in the 
sense of the material things) and thereafter the executive agreement had 


8 It may, however, be in effect ratified by Congress as was the case of the Yugoslav 
Agreement under the International Claims Settlement Act of 1949 (81st Cong., Ist 
Sess., 64 Stat. 12). 
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purported to take away a Congress-granted cause of action, whereas, in the 
nationalization case supposed, the United States through the executive 
agreement does not take away any material thing—the other country did 
that. However, in the hypothetical case ‘‘property’’ has certainly been 
affected by the executive agreement. It is submitted, however, that the 
distinction is entirely valid and should be made. 

More broadly viewed, the Seery decision is interesting as another indi- 
cation from the courts that Senate-consented treaties, ‘‘congressional- 
executive’’ and ‘‘presidential’’ agreements are not, after all, absolutely 
interchangeable instruments of national policy.® It is the ‘‘presidential’’ 
or executive agreement that has suffered a loss of face in these decisions. 
Whereas it still seems to be assumed that treaties are valid unless they 
violate some specific prohibition of the Constitution, and even though it is 
arguable that an executive agreement might extend Congress’ power to 
implement it, the purely executive agreement will fail if it contradicts 
specifically a prior statute, Capps case, or if it departs from what the 
court interprets as the general intent of a prior statute, Seery case. The 
difference can be seen by making one further supposition: An Austrian 
state treaty, so long delayed, has been signed recently. Suppose that treaty 
reaffirms the principle of the executive agreement involved in the Seery 
case and the treaty goes into effect after Senate consent. Thereafter an- 
other American national or resident alien or non-Austrian anywhere sues in 
the Court of Claims for an injury to his property in Austria while in the 
hands of United States agencies. What result? The Seery case dictum 
would compel an answer opposite to the holding there. 

Perhaps the difference is entirely justified and in fact wise if limited to 
situations where the original taking is attributable on agency principles to 
the United States. It is only to be hoped that in the course of the process 
of judicial inclusion and exclusion with regard to executive agreements, 
Senator Bricker’s new assumption that all executive agreements of all types 
are so clearly subject to the power of Congress to regulate under the ‘‘nec- 
essary and proper’’ clause of Article I of the Constitution as to need no 
specific coverage in his new proposal for amending the treaty power,’® does 
not gain so much ground with the judiciary as to deny to the President 
and his executive agents the power to give course and direction to Amer- 
ican foreign policy. 

It is not likely, however, that the cohorts of the Bricker Amendment, 
Mark ITI, will let lie the Court of Claim’s intimation that ‘‘ formal treaties’’ 
may take property without compensation. The negative pregnant will be 
no obstacle, we may be assured, to those who have flogged dead decisions, 
such as the California intermediate appellate court opinion in the Sei Fujit 


9Cf. Myres 8S. McDougal and Asher Lane, ‘‘ Treaties and Congressional-Executive 
or Presidential Agreements: Interchangeable Instruments of National Policy,’’ 54 
Yale L.J. 186-189 (1945). 

10 Consult Craig Mathews, ‘‘The Constitutional Power of the President to Conclude 
International Agreements,’’ 64 ibid. passim and 387 (1955). 
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ease, an opinion which in California appellate theory ceased to exist '' when 
the Supreme Court of the State took jurisdiction and wrote an opinion 
basing invalidity on the Fourteenth Amendment, rather than on the gen- 
eral language of the United Nations Charter and the goals (not norms) of 


the Universal Declaration of Human Rights. 
Covey T. OLIVER 


“TREATY-INVESTOR” CLAUSES IN COMMERCIAL TREATIES OF THE UNITED STATES 


The entry of aliens into the United States is the subject of very limited 
provisions of commercial treaties. Congressional power has, however, 
found expression in certain legislative provisions establishing permissive 
bases for useful clauses in such treaties. A recent example of this is that 
part of the Immigration and Nationality Act of 1952, which excepts from 
the category of immigrant (for the purposes of the Act) : 


an alien entitled to enter the United States under and in pursuance 
of the provisions of a treaty of commerce and navigation between the 
United States and the foreign country of which he is a national, and 
the spouse and children of any such alien if accompanying or following 
to join him (i) solely to carry on substantial trade, principally between 
the United States and the foreign state of which he is a national; or 
(ii) solely to develop and direct the operations of an enterprise in 
which he has invested, or of an enterprise in which he is actively in 
the process of investing, a substantial amount of capital... .? 


Three recently signed commercial treaties of the United States (that with 
Japan, signed April 2, 1953, that with the Federal Republic of Germany, 


signed October 29, 1954,* and that with the Republic of Haiti, signed March 
3, 1955°) contain wording which is relatable to the statutory provisions 
quoted above. The German treaty, after a general statement that ‘‘Na- 
tionals of either Party shall, subject to the laws relating to the entry and 
sojourn of aliens, be permitted to enter the territories of the other Party, 
to travel therein freely, and to reside at places of their choice,’’ provides 
in the second sentence of the same paragraph that: 


Nationals of either Party shall in particular be permitted to enter the 
territories of the other Party and to remain therein: (a) for the pur- 
pose of carrying on trade between the territories of the two Parties 
and engaging in related commercial activities; (b) for the purpose of 
developing and directing the operations of an enterprise in which they 
have invested, or in which they are actively in the process of investing, 
a substantial amount of capital.® 


11 Sei Fujii v. State of California, 28 Cal.(2d) 718, 242 Pac.(2d) 617 (1952), 46 
A.J.L.L. 559 (1952). See Fairman, ‘‘ Finis to Fujii,’’ ibid. at 682. 

1P, L. 414, 82nd Cong., 2nd Sess., 66 Stat. 163. 

2Sec. 101 (a) (15) (e); 8 U.S.C. § 1101 (a) (15) (E). 

8T. I. A. 8. 2863. 4 Sen. Exec. E, 84th Cong., 1st Sess. 

5 Unofficial text in U. 8. Dept. of State Press Release No. 117 (March 3, 1955). 

6 The protocol accompanying the treaty contains in par. 2 the following: ‘‘The 
provisions of Article II, paragraph 1 (b), shall be construed as extending to nationals 
of either Party seeking to enter the territories of the other Party solely for the 
purpose of developing and directing the operations of an enterprise in the territories of 
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Retaining the well-known concept of treaty merchant,’ these recently 
negotiated treaties add that of treaty investor. The Immigration and 
Nationality Act of 1952 has language concerning treaty merchants which 
varies slightly from that in Section 3(6) of the Immigration Act of 1924 
as amended in 1932.* By the new language, the trade in which the non- 
immigrant engages must be ‘‘substantial’’ in nature and must be carried 
on ‘‘principally’’ between the United States and the foreign state of which 
the trader is a national.® In the treaty practice itself there has been a 
change (seen first in the treaty signed with Uruguay in 1949, then in that 
signed with Greece in 1951, and in all of the commercial treaties which the 
United States has signed since that time) from most-favored-nation com- 
mitments concerning treaty merchants to less restricted language.?° 

Over some three decades the treaty-merchant provisions of statutes and 
treaties have apparently worked well.*! The plan has been particularly 


such other Party in which their employer has invested or is actively in the process of 
investing a substantial amount of capital: provided that such employer is a national 
or company of the same nationality as the applicant and that the applicant is employed 
by such national or company in a responsible capacity.’’ 

The language of the comparable section of the treaty with Japan is as follows: 
‘*Nationals of either Party shall be permitted to enter the territories of the other 
Party and to remain therein: (a) for the purpose of carrying on trade between the 
territories of the two Parties and engaging in related commercial activities; (b) for 
the purpose of developing and directing the operations of an enterprise in which they 
have invested, or in which they are actively in the process of investing, a substantial 
amount of capital; and (c) for other purposes subject to the laws relating to the entry 
and sojourn of aliens.’’ 

Art. II, par. 1 (b), of the treaty with Haiti has wording similar to that in Art. 
II, 1 (b), of the Japanese treaty, but the accompanying protocol (par. 1) follows the 
wording in par. 2 of the protocol accompanying the German treaty. 

In each of the three treaties there is, as a final paragraph of the article containing 
the treaty-investor clause, the following: ‘‘The provisions of the present Article shall 
be subject to the right of either Party to apply measures that are necessary to maintain 
public order and protect the public health, morals and safety.’’ 

7 See, on this concept, Robert R. Wilson, ‘‘ ‘Treaty-Merchant’ Clauses in Commercial 
Treaties of the United States,’’ 44 A.J.I.L. 145-149 (1950). 

88 U. 8. C. (1948) Sec. 203(6). 

® There is little in the, legislative history of the new Act to indicate the purposes of 
these additions. A subcommittee of the Senate Judiciary Committee conducted an 
extensive investigation of the entire immigration system of the United States. Only 
small sections of its report (pp. 562-567, and statistics at pp. 903-905, in Sen. Rep. 
No. 1515, 81st Cong., 2nd Sess.) relate to treaty traders. Possibly relevant is a state- 
ment (in a ‘‘Synopsis of the Principal Recommendations for Changes in the Immigra- 
tion and Naturalization Laws,’’ App. II, pp. 805-810, at p. 806) that ‘‘The nonimmi- 
grant classes are more closely and exactly defined.’’ 

10 Compare the language of Art. II, par. 3, of the commercial treaty which the United 
States signed with Greece on Aug. 3, 1951 (Sen. Exec. J., 82nd Cong., 2nd Sess.), in 
which there is provision for admission of treaty merchants on a most-favored-nation 
basis, with that of Art. II, par. 1(a), of the treaty signed with Israel on Aug. 29 of 
the same year (T. I. A. S. 2948), which does not specify the most-favored-nation 
standard in the matter of admitting treaty merchants. U. S. legislation does not direct 
that this standard be used in the treaties. 

11 See the observation at p. 567 of the report, cited in note 9 supra, that ‘‘It is the 
opinion of the subcommittee that the basic statutory provisions controlling the entry 
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useful for traders from populous states which have had, under United 
States immigration restrictions, relatively small quotas. Being nonimmi- 
grants, the treaty merchants are, of course, admitted outside of quotas. 
Certain business groups in the United States have advocated the broad- 
ening of such provisions as those concerning treaty merchants. Given per- 
missive legislation by Congress, such broadening would not involve any de- 
parture by the United States, in its treaty policy, from the fundamental 
principle of mutuality. At the same time, its advocates have urged, it 
might make it possible for American firms to send abroad, for sojourn 
over a considerable period of time, executive, managerial and technical 
personnel needed for the effective operation of American business enter- 
prises in foreign countries.’2 A move in this direction also makes more 


of aliens as treaty traders under a nonimmigrant status are satisfactory in most 
instances.’’ 

The status has always been a regulated one. With the going into effect of the new 
(1952) legislation, there has been some change in the applicable administrative regula- 
tions. Cf. 22 C.F.R. Sec. 41.70 with 22 C.F.R. Sec. 42-140. Whereas under the old 
regulations a treaty trader had the burden of establishing the status of a non- 
immigrant under Sec. 3(6) of the Act of 1924, under the new regulations such a person 
has the burden of establishing not only that he is entitled to classification as a treaty 
trader within the meaning of the new Act, but also that he is not ineligible to receive 
a visa as a nonimmigrant under the provisions of instructions to consular officers im- 
plementing Sec. 212 of the Act. He must also establish, inter alia, that he ‘‘intends 
in good faith, and will be able, to depart from the United States upon the termination 
of his status’’ (22 C.F.R. 41.71 (b) (2)). By another part of the regulations, ‘‘If 
he is employed or to be employed, his employer shall be a foreign person or organization 
and he shall be engaged in duties of a supervisory or executive character, or if he is, 
or is to be, employed in a minor capacity, he has special qualifications which make his 
services essential to the efficient operation of the employer. An alien employed solely 
in a manual capacity shall not be entitled to classification as a treaty trader.’’ (22 
C. F. R. See. 41.71 (b) (3).) 

Administrative regulations also provide that a trader or dependent admitted to the 
United States under the Immigration Act of 1924 without limitation of time shall make 
a report annually on the anniversary date of his original admission to the United 
States to the district director or officer in charge having jurisdiction over the place 
where the alien resides in the United States indicating that he (a) continues to be 
eligible for readmission to the country whence he came or for admission to some other 
country, and (b) that he has fulfilled and will continue to fulfill all the conditions 
prescribed by another section of the regulations applicable to such matters as passports 
and work. 

Some recent judicial decisions have involved rulings as to whether residence in the 
United States by a treaty merchant or the son of such a merchant might be considered 
residence for the purpose of the later naturalization of the person. See, for example, 
In re Jow Gin, 175 F. 2d 299 (1949); U. 8. v. Lee Cheu Sing, 189 F. 2d 534 (1951); 
U. S. v. Lin Yiu, 190 F. 2d 400 (1951); U. S. v. Jeu Foon, 193 F. 2d 117 (1951); 
Petition of Wong Choon Hoi, 71 F. Supp. 160 (1947); Petition of Moy Jeung Dun, 
101 F. Supp. 203 (1951); Yee Shee Dong, 104 F. Supp. 123 (1952); U. 8S. v. Kwan 
Shun Yue, 194 F. 2d 225 (1952); U. 8. v. Kwai Tim Tom, 201 F. 2d 595 (1953). 

12 See, on this point, text of letter from the President of the National Foreign Trade 
Council to the Chairman of the Senate Foreign Relations Committee, dated June 1, 1948, 
and reproduced in Revision of Immigration, Naturalization and Nationality Laws, Joint 
Hearings Before the Subcommittees of the Committees on the Judiciary, Congress of 
the United States, 82nd Cong., Ist Sess., on S. 716, H. R. 2379, and H. R. 2816, at 


318, 319. 
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meaningful the provisions already in a number of commercial treaties, but 
largely illusory under excessively restrictive immigration curbs, whereby 
enterprises of one party in the territory of the other may ‘‘employ agents 
of their choice regardless of nationality.’’ ** 

It is, of course, possible for Congress to confer rights with respect to 
entry of treaty merchants even from states which do not have commercial 
treaties in force with the United States. It has in fact recently done this 
in the case of the Republic of the Philippines,’* under a plan of reciprocity 
by agreement to be entered into by the President of the United States and 
the President of the Philippines. 

It was natural that provisions concerning treaty merchants should be 
included when new legislation on immigration was introduced (as S. 3455) 
by Senator McCarran on April 20, 1950, but the exact point at which 
treaty-investor provisions were added to the proposed legislation is not 
clear. In a speech in the Senate on May 13, 1952, Senator McCarran said, 
in part: 


After the introduction of Senate bill 3455, copies of the bill were 
circulated to interested governmental and nongovernmental agencies 
for study ‘and comment. . . . Furthermore, a number of nongovern- 
mental agencies submitted analyses and suggestions on the bill. In 
the course of numerous conferences over a period of several weeks, the 
various suggestions and analyses were considered, and Senate bill 3455 
was further refined and each of the thousands of provisions was 
checked and rechecked. Thereafter, on January 29, 1951, I introduced 
in the Senate, Senate bill 716, which was a refinement and modification 
of my original bill, S. 3455.*® 

The provisions on treaty investors apparently emerged in the course of 
the ‘‘refinement and modification,’’ for they appeared in S. 716. In the 
hearings on this bill, only one witness testified on the treaty-investor word- 
ing..° Recommending favorable consideration of it, he proposed still an- 
other classification of nonimmigrant, namely, one admitted ‘‘solely to per- 
form administrative, technical or confidential functions for an enterprise 
of the foreign state of which he is a national or for a domestic enterprise 
controlled by nationals of that foreign state.’’** There was no such provi- 
sion, however, in the Act as it was finally passed. 

Like that of treaty merchant, the status of treaty investor is a regulated 
one. Administration is partly by the Department of State ** and partly 
by the Department of Justice.*° The former has issued detailed regula- 
tions setting forth, among other things, that the alien is to establish specifi- 
cally that he is not applying for a nonimmigrant visa in an effort to evade 


13 See, for example, Art. I, par. 2(c) of the commercial treaty between the United 
States and Italy, signed Feb. 2, 1948 (T. I. A. S. 1965). 

14P, L. 419, 83rd Cong., 3rd Sess., 68 Stat. 264 (approved June 18, 1954). This 
legislation applies both to treaty merchants and treaty investors. 

1598 Cong. Rec. 5089. 

16 Charles R. Carroll, representing the National Foreign Trade Council. 

17 Hearings, cited in note 12 supra, at 317. 

18 Sec. 104(a) of the Act; 8 U.S. C. A. See. 1104, 

19 See. 103 of the Act; 8 U. 8. C. A. 1103. 
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the quota or other restrictions which are applicable to immigrants, that he 
intends in good faith and will be able to depart from the United States 
upon the termination of his status, and that the enterprise is one which 
actually exists or is in active process of formation, and is not a fictitious 


paper operation. 

In the case of the Department of Justice, the admission regulations of the 
Immigration and Naturalization Service apparently draw no distinction 
between treaty traders and treaty investors insofar as what is required of 
the alien is concerned. Under these regulations, one of the reasons for 
which a ‘‘trader or dependent’’ may be deemed to have failed to maintain 
status is his changing from activities of a treaty trader to those of a treaty 
investor, or vice versa, without previously obtaining consent to do so from 
the district director having administrative jurisdiction over the district in 
which the alien resides.*®° A‘‘trader’’ under the 1952 Act is not required 
to submit an annual maintenance-of-status report to the director of immi- 
gration of his district, such as that required of traders and dependents 
under the 1924 Immigration Act. Regulations prescribe that the maximum 
time period for which a nonimmigrant may be admitted initially into the 
United States shall be whatever the admitting officer deems:appropriate in 
order to accomplish the intended purpose of the alien’s temporary stay in 
the United States; ** a separate provision relates to application for exten- 
sion of temporary admission.” 

The new provisions of statutory law and treaties concerning treaty in- 
vestors have not been in effect for a sufficient length of time to justify any 
final conclusions as to their practical utility. Much will depend upon the 
manner in which they, and the administrative regulations implementing 
them, are applied. It seems clear that the objective in mind is thoroughly 
sound. It is to be hoped that the plan of the new treaty clauses will fit in 
constructively with other moves aimed at promoting foreign investment and 
improving the world economic situation. 

Rosert R. WILson 


PLURALISM OF LEGAL AND VALUE SYSTEMS AND INTERNATIONAL LAW 


A life dedicated to the study of international law, long studies on phi- 
losophy of law and more recent studies in comparative law have convinced 
this writer that any legal order, and hence international law, in order to 
be fully understood, must be studied from three approaches: analytical, 
sociological-historical and axiological. The analytical approach, the law- 
yer’s approach par excellence, is indispensable; but it alone is not suffi- 
- cient; it must first be supplemented—supplemented, not replaced—by the 
sociological-historical approach.’ It must, second, be supplemented by an 


208 C.F.R. Sec. 214e.4(a) (2). 

21 Idem, Sec. 214.1. 22 Idem, Sec. 214e.5. 

1 Max Huber, Dietrich Schindler, J. L. Brierly. The true sociological approach has, 
of course, nothing to do with current ‘‘neo-realism.’’ It is interesting to note that three 
very different writers put strong emphasis on this approach: Julius Stone, Legal Con- 
trols of International Conflict (New York, 1954); Mariano Aguilar Navarro, Derecho 
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axiological approach, by the study of the different legal systems and of the 
different systems of values which underlie these legal systems and the cul- 
tures of which they are a part. For the purpose of this investigation it is 
not essential whether we speak of this system of values as ‘‘natural laws’’ * 
or as mere ideologies. For even if they were not more than ideologies— 
Verdross has recently stated—their knowledge would still be necessary in 
order to understand these legal orders. The faith shared in the system of 
values by those subject to a legal order is, further, of the highest impor- 
tance to make this legal order effective. Just as the present sociological 
foundation of international law limits its effectiveness, so the effectiveness 
of international law is hampered by the lack of a system of truly inter- 
national values. This approach, still ignored by the majority of interna- 
tional lawyers, is today particularly important. 

Our international law is a creation of Christian Europe. It has its roots 
in the Respublica Christiana of medieval Europe. The present ‘‘interna- 
tional community’’ came into being through the decentralization of the 
medieval unity. It remained until toward the end of the eighteenth cen- 
tury restricted to Christian Europe * and its extension to the United States 
and Latin America did not change its legal and value basis. It was shaped 
by theologians and lawyers of the Roman law. Many of its norms are 
mere transplantations of norms of Roman private law into the international 
sphere. The great importance of natural law in the early development of 
international law merely corroborates the dominating influence of Roman 
law. For Roman law was regarded not only as a world law—‘‘jus gen- 
tium’’—but also as the ‘‘ratio scripta’’; the contents of natural law were 


taken from Roman law and Catholic theology. Our international law is 
based on the value system of the Occidental culture, on Christian,* and 
often Catholic, values. The Roman law-Catholic foundation has often been 
recognized by Protestant common-law lawyers.° 

But even prior to 1856 the identity of legal and value systems was never 
complete. There were the states of Byzantine origin. There was, at the 


Internacional Piblico (3 vols. Madrid, 1952-1954); and Charles De Visscher, Théories 
et Réalités en Droit International Public (Paris, 1953). See also Walter Schiffer, 
The Legal Community of Mankind (New York, 1954). 

2It is, of course, necessary to recognize that ‘‘natural law,’’ so called, is not law, 
but ethics, a system of norms superior to law, by which to judge a legal order not as 
law or non-law, but as good or bad law. In this sense modern adherents of natural 
law: the German Coing, the Spaniard Legaz y Lacambra, the Mexican Rafael Preciado 
Hernfndez. The Belgian Jean Dabin, an orthodox Neo-Thomist, now states un- 
equivocally ‘‘ Au binédme: droit naturel-droit positif il faut substituer celui de: morale- 
droit.’ Théorie Générale du Droit (Brussels, 1953). 

3 Up to the beginning of the nineteenth century writers spoke of the ‘‘Droit des Gens 
de 1’Europe.’’ Still in 1856 Turkey was admitted ‘‘to participate in the advantages 
of the Public Law and System of Europe.’’ 

4 All other countries were referred to as ‘‘pays hors chrétienté.’’ 

5 ‘*Existent international law is the creation of but one historical portion of one 
living culture’’ (italics supplied). Northrop ‘‘Contemporary Jurisprudence and Inter- 
national Law,’’ 61 Yale L. J. 636 (1952). 

®See the Russian scholar, Baron de Taube, ‘‘ Etudes sur le développement historique 
du Droit International dans 1’Europe Orientale’’ 11 Hague Academy of International 
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very beginning, the antithesis between Catholicism and Protestantism. 
Protestant writers often claim that international law is a Protestant cre- 
ation. On the other hand, modern Spanish writers’ blame the present 
crisis of international law on the fact that Catholic ethics and universal- 
ity,s on which the ‘‘Spanish Fathers’’ tried to build international law, 
have been abandoned. Also today there is within the Occidental culture a 
difference between Catholic and Protestant cultures and ‘‘ways of life,’’ 
between Anglo-Saxon and Hispanic cultures, between England and the 
Continent, between the United States and Latin America, between Europe 
and America. There is further a duality of legal systems: civil law and 
common law. In view of the Roman-law basis of international law, com- 
mon-law lawyers have sometimes voiced apprehension.® But these differ- 
ences do not threaten international law and its development. For the 
bases are common: the values of Occidental culture. It is a question of 
differences, but not of antagonisms; Catholic and Protestant, Anglo-Saxon 
and Hispanic, European and American values may be different, but they 
are also complementary. 

Between 1856 and today the European Christian law of nations has, in 
an historical process, spread so as to constitute today the universal inter- 
national law, binding also on nations of non-Occidental legal and value 
systems. This development was generally welcomed and praised.*® A\l- 
though the reception of international law by non-Occidental nations ‘‘made 
Oriental adjustments and interpretations necessary,’’*! the problem of the 
binding value of European Christian international law on states of non- 
Occidental legal and value systems was not seen in the West. For the 


Law, Recueil des Cours 345-535 (1926), and ‘‘L’apport de Byzance au développement 
du droit international occidental’’ 67 ibid. 237-339 (1939). A modern Greek writer 
has seen the principal reason for the many Balkan crises of the nineteenth and 
twentieth centuries in the ‘‘total lack of understanding which the men of Occidental 
Europe have shown toward the states of Byzantine origin.’’ P. A. Papaligouras, 
Théorie de la Société Internationale 489 (Zurich, 1941). 

7 See Aguilar Navarro, op. cit. supra, note 1, and Antonio de Luna, ‘‘ Fundamentacién 
del Derecho Internacional,’’ 60 Revista de Derecho Internacional 210-264 (Havana, 
1952). 

8‘*Humanum genus, quamvis in varios populos et regna divisum, semper habet ali- 
quam unitatem non solum specificam, sed etiam quasi politicam et moralem.’’ Fran- 
cisco Suarez, De legibus ac Deo legislatore. 

® Thus Lauterpacht wrote some time ago that there is danger that states of the 
common law may be outvoted at international conferences, that international tribunals 
are mostly manned by Roman-law lawyers who have little (if any) knowledge of the 
common law, and that there is little justification today to make the development of 
international law exclusively dependent on Roman and civil law or to attribute to one 
system of law of a particular time and space the qualities of a universal law. Private 
Law Sources and Analogies in International Law 178. 

10 It remained for the leading National Socialist lawyer, Carl Schmitt, to attack what 
he called the ‘‘dissolution’’ of European order in a vague and universal, so-called 
‘*international law.’’ ‘‘Die Auflésung der europiischen Ordnung im International 
Law,’’ 5 Deutsche Rechtswissenschaft 267-278 (1940); against him H. Wehberg, in 41 
Die Friedenswarte 157-166 (1941). 

11 See the interesting account in ‘‘Japan’s Reception of the Law of Nations,’’ by 
Professor Zengo Ohira, 4 Annals of the Hitotsubashi Academy (Tokyo) 55-66 (1953). 
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Occidental man was not only eonvinced of the eternity and absolute supe- 
riority of his culture, but believed also that it had been absorbed by the 
rest of the world to such a degree as to have become, in fact, the only one, 
worldwide culture.’* Since 1920 positive international law has recog- 
nized the pluralism of the legal and value systems of the world, in the 
manner of elections to the Council of the League of Nations and the United 
Nations Security Council, to other organs of international organizations, 
in the equitable distribution, as to countries, of international civil servants 
and, particularly, in the Statute of the Permanent Court of International 
Justice and now in Article 9 of the Statute of the International Court of 
Justice, according to which ‘‘in that body as a whole the representation of 
the main forms of civilization and the principal legal systems of the world 
should be assured.’’ 

The present situation is characterized by the decline of Europe and the 
total crisis of our Occidental culture. There is, further, the deep split be- 
tween the free and the Communistic worlds, a split within the Occidental 
cultures ; if we speak of the East-West split, the words ‘‘ East’’ and ‘‘ West”’ 
are not used in the sense of Kipling. The Soviet law is of Western origin; 
the Soviet ideology is based on Marx and stems, therefore, in ultimate an- 
alysis, from Hegel. Yet Soviet law is a new legal system, different from 
civil and common law, as recognized in the free world and emphasized by 
Soviet scholars.** The Soviet ideology is not only different from that of 
the free Occidental world, but may perhaps be found to be incompatible 
with it. The political consequences of this split and of the ‘‘cold war’’ 
require no enumeration. There are also deep-reaching influences on inter- 
national law and the law of international organization. Just as Professor 
Jessup,'* thinking of the ‘‘cold war,’’ could ask whether international law 
should not recognize a status intermediate between war and peace, so others 
have asked whether the same international law can rule both the capitalis- 
tic and the Communistie worlds, whether this ideological struggle will not 
lead to a disruption of the unity and universality of international law.*® 
Although the early tendency to regard international law merely as the ‘‘law 
of the transition period’’** seems to have been abandoned in the Soviet 
Union, there is no doubt that this split and the Soviet concept of interna- 
tional law ** are posing and will pose many difficult problems, de lege lata 


12 Arnold Toynbee warned even in 1934 against the ‘‘misconception of the unity of 
culture.’’ 1 A Study of History 149 ff. (1934). 

13 §*Soviet law is a completely unique type of law; it is not a further development 
of bourgeois law, but a new type of law.’’ A. Golumskii and M. 8. Strogovitch, quoted 
in ‘‘Soviet Legal Philosophy,’’? 5 XXth Century Legal Philosophies Series 385-386 
(Cambridge, Mass., 1951). 

1448 A.J.I.L. 98-103 (1954). 

15 Kurt Wilk in 45 ibid. 648-670 (1951). 

16 Thus, E. Korovine, Das Vélkerrecht der Ubergangszeit (1929. German tr. from 
Russian original of 1924). 

11S8ee Taracouzio, The Soviet Union and International Law (1935); 8S. Krylov, 
‘La doctrine soviétique du droit international,’’ 70 Hague Academy of International 
Law, Recueil des Cours 411-471 (1947). 
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and de lege ferenda, for international law and the law of international 
organizations. 

There is finally the fact that the international community has today for 
the first time become, so to speak, really international through the defini- 
tive emergence and the great activity on the international stage of states 
of non-Occidental legal and value systems.’* Nearly one third of the Mem- 
bers of the United Nations are Asian and African states. They often form 
a bloc, supported in voting by the states of the Soviet bloc and a number 
of Latin American states. They are primarily interested in bringing co- 
lonial issues before the Security Council or Assembly; they are very active 
within the framework of Chapter XI of the United Nations Charter.’® 
There is also a definite policy of the states of Africa and Asia outside the 
United Nations. 

While this ‘‘rebellion’’ of the present and former colonial and semi- 
colonial peoples is, in present-day world politics, strongly intermingled 
with the split between the free and the Communistie world, it should not 
be overlooked that the issue is a separate one which would still exist if 
there were no East-West split. The independence idea pervades also the 
non-Communistie states of Asia and Africa. Many of these peoples feel 
a deep resentment against centuries of Western conquest and domination. 
They no longer want to be regarded by the West merely as sources of raw 
materials, export markets, strategic bases or tourist curiosities. Theirs is 
a new nationalism learned from Europe. But in addition to political and 
economic independence, they insist on their own culture, their own legal 
and value systems; they demand not only to be heard in international af- 
fairs, but to make their own legal and value contributions to international 
law. A new world is emerging, a world in which two out of every three hu- 
man beings are non-white, a world in which white superiority is no longer 
conceded a priori, but must be earned. 

Even the primitive legal and value systems of the Africa south of the 
Sahara begin to make themselves felt on the international stage. But most 
important is the active appearance of the states of the three great non- 
Occidental cultures. There is, first, the legal and value system of Islam, 
forming a vast belt from Morocco to Indonesia. There is a renaissance of 
Islam which wants to bring back the great days of Arabic and Islamic cul- 
ture; there is a movement in Syria and Pakistan to base the constitutions 
on the Koran, on Islamic law *° and on the Islamic system of values. The 
emergence of an Islamic ideology not only explains the Arab diffidence to- 
ward the West, but also the ideological abyss between the Arab states and 
Israel, the conflict between Pakistan and India. 

18 For a broader treatment, see Josef L. Kunz, ‘‘Pluralismus de Naturrechte und 
Voikerrecht,’’ 6 Ssterreichische Zeitschrift fiir Offentliches Recht 185-220 (1954). 

19 See this writer’s editorial in 48 A.J.I.L. 103-110 (1954). 

20 Moslem law has been studied, as far as the West is concerned, in England and 
France; see Louis Milliot, Introduction 4 1’étude du droit musulman (Paris, 1953). Re- 
cently it has also attracted attention in the United States; see Symposium on Moslem 


Law in 22 Geo. Wash. L. Rev. 1-39, and 127-186 (1953). In September, 1953, a 
Conference on Islamic Culture was held at Princeton University. 
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There is the legal and value system of India. India’s influence under 
Prime Minister Jawaharlal Nehru is very pronounced in international 
politics, law, the United Nations, and its leadership in the ‘‘ Asia for the 
Asians’’ movement. There is finally the attitude of ancient China * to- 
ward law, so entirely different and far removed from the Occidental ap- 
proach, the value systems of Confucius, Lao-Tse and Buddha. 

The question of an effective international law, in spite of these wide 
differences in legal and value systems, is one of the principal problems of 
Professor F. 8. C. Northrop’s ** research. His proposal of solution is to 
reduce the United Nations Charter to two main articles. The first article 
would declare the pluralism of ideologies as the basic principle. Each 
Member would be requested to state its specific ideology. The Charter 
would guarantee to each Member the protection of its ideology within its 
geographical area. An international judge would know that in every de- 
cision the specific ideology of each Member within its geographical area 
must be protected, as long as this Member has not itself changed its ideology 
and so informed the United Nations. Any speaker in the United Nations, 
attacking the ideology of another Member, would be automatically ruled to 
be out of order. Thus, the author hopes, the ‘‘cold war’’ could be ended. 


Each Member, as stated, would inform the United Nations of its ideology 
and of each change of it made voluntarily by this Member. But experts 
must investigate this ideology as far as its theory of international law is 
concerned. If this investigation shows that this ideology is also regarded as 
the only valid norm for the decision of international conflicts, the nation 


must, before being admitted, reject this part of its ideology in writing and 
take an oath to recognize instead the principle of the pluralism of ideologies. 
The second article would impose upon each Member the duty to subject that 
part of its life which is international in character to the international or- 
ganization. Every aggressive intervention or use of force against the 
ideology of another state is banned and each Member obligates itself to 
participate in common action against the aggressor. Thus, the author 
hopes, the ‘‘veto”’ could be eliminated and at the same time an ‘‘i 


‘ 


interna- 
tional police force’’ of such strength might be created as to make resist- 
ance sheer insanity. 

This writer has no space to refute this proposal in detail. He believes 
that it suffices to have given an exposé of it in order to make it clear that 
this proposal is wholly utopian. It is incapable of being realized; it can- 
not be translated into effective legal norms; and even if it could, it would 
be wholly illusory and insufficient. The pluralism of legal and value sys- 
tems is, indeed, one of the problems for an effective international law, al- 
though not the only one. Hence, a comparative study of these legal and 
value systems on a grand scale and in a truly scientific manner would be 


21See F. A. Schnitzer, Vergleichende Rechtswissenschaft 260-267 (Basle, 1945); 
René David, Traité Elémentaire de Droit Comparé 377-393 (Paris, 1950). See also 
Jean Escarra, Le Droit Chinois. 

228ee his books: The Meeting of East and West (New York, 1947); Editor: 
Ideological Differences and World Order (New Haven, 1949); id., The Taming of the 
Nations (New York, 1952), and his article, loc. cit. supra, note 5. 
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of great importance. Such comparative analysis must not only study the 
non-Occidental systems in their purity, but also take into consideration the 
far-reaching influences exercised on non-Occidental systems by the civil 
and the common law. It must take into consideration that these non- 
Occidental states are striving, out of poverty and misery, for prosperity, 
for industrial progress, for effective government and higher living stand- 
ards. In these respects they must look to the West; technical assistance 
has a very great réle to play, if it is given with no idea of domination. 
This writer believes that the non-Occidental legal and value systems are 
different from, but not incompatible with, those of the Occidental culture 
of the free world. They threaten neither the existence nor the develop- 
ment of universal international law. But they cannot be ignored; for they 
certainly will make their influence felt on the contents of international 
law: they will play a réle in the formation of customary international law, 
in the contents of treaty-created norms, in the ‘‘general principles of law, 
recognized by civilized nations’’ and in the development of the law of in- 


ternational organizations. 
Joser L. Kunz 


THE REALIST THEORY IN PYRRHIC VICTORY 


The new edition of Professor Morgenthau’s well-known work on Politics 
Among Nations? merits brief editorial comment. It is designed, the Pref- 
ace tells us, to take into account such recent ‘‘political experience’’ as 
‘‘the emergence of new trends in the structure of world politics, the de- 
velopment of the colonial revolution, the establishment of supranational 


regional institutions, and the activities of the United Nations’’ (p. viii). 
The author introduces new concepts of ‘‘containment, cold war, uncom- 
mitted nations, and Point Four’’ and offers ‘‘elaboration, clarification, 
refinement, and change’’ of such earlier concepts as ‘‘political power, 
cultural imperialism, world public opinion, disarmament, collective se- 
curity, and peaceful change,’’ with application of these concepts ‘‘to the 
novel developments of recent years’’ (p. viii). In the faith that a ‘‘real- 


? 


ist’’ theory of international politics has been ‘‘largely won,’’ a new intro- 
ductory chapter has been added for outlining the major tenets of this 
theory. 

In basic structure of organization and in general orientation of thought, 
this edition of Professor Morgenthau’s book remains, however, substanti- 
ally the same as the earlier and is, accordingly, subject to both the same 
praise and the same criticism.2, The exploratory map of world politics 
presented is still largely that of nation states, possessed of certain ‘‘ele- 
ments’’ of power, pursuing through certain conflicting policies of ‘‘ status 


1Hans J. Morgenthau, Politics Among Nations (New York: Alfred A. Knopf, 2nd 
ed., revised and enlarged, 1954). pp. xxviii, 626. Appendix. Bibliography, Histori- 
cal Glossary and Index. $5.75. 

2L. H. Woolsey, in reviewing the first edition, outlines the structure of the book 
and concludes that it ‘‘is the most incisive book of its kind that has come the way of 
this reviewer.’’ 44 A.J.I.L. 221 (1950). Some criticism of basic assumptions is 
offered in McDougal, ‘‘Law and Power,’’ 46 ibid. 102 (1952). 
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quo’’ and ‘‘imperialism’’ and under certain limitations—imposed by ‘‘the 
balance of power,’’ ‘‘international morality and world public opinion,’’ 
and ‘‘international law’’—a national interest primarily defined in terms 
of power. The application of this map in the concluding chapters is still 
to the problem of ‘‘peace,’’ with contrasting appraisal of the potentialities 
of ‘‘international organization’’ and of a diplomacy of accommodation. 

It would seem that international lawyers might reasonably ask of a 
comprehensive treatise on international politics the performance of two 
specific intellectual tasks: first, a description of world social and power 
processes sufficiently comprehensive and realistic to further the creative 
study of international law; and second, a reasonably accurate indication 
of the réle that perspectives of ‘‘legitimacy’’ or of ‘‘authority,’’ that is, 
of ‘‘law,’’ play among other variables in affecting decisions in the world 
power process and its constituent power processes. The first of these is 
needed to enable international lawyers both to categorize the events, the 
interactions of claim and counterclaim, to which authoritative decision- 
makers respond in terms of facts rather than of legal technicalities, and 
to relate the flow of decisions actually made and the legal prescriptions 
invoked to basic world community and national policies. The second is 
needed to preclude either overestimation or underestimation of the role 
that perspectives of legitimacy and legal procedures have played, and can 
be made to play, in the promotion of community values and to assist in 
clarifying the details of a more effective international law. It is not 
believed that Professor Morgenthau’s book yet performs either of these 
tasks in the degree that the exigencies of our time require. 

The outline of world social and power processes which Professor Morgen- 
thau offers is much too limited. Though he recognizes both the increasing 
fractionalization of the nation state by functional groups such as general 
and special international governmental organizations, political parties, 
pressure groups, and private associations, and the accelerating emergence 
of large new regional bodies politic in the alliances of traditional nation 
states, his emphasis is still largely upon the nation state and, despite an 
excellent analysis of the bases of power of nation states, he offers no 
comprehensive framework of theory for describing the réles of these vari- 
ous participants in world social and power processes in terms of their 
objectives, the arenas of their interactions, their bases of power, the 
practices by which they shape and share values, and the effects they 
achieve. Even with respect to the nation state, his focus is more upon 
the diplomatic, ideological, economic, and military instruments of attack 
and counterattack than upon the prescriptions and procedures, the per- 
Spectives and practices of ‘‘legitimacy,’’ by which nation states formulate 
and apply common policy for controlling and regulating their interactions. 
Indeed, though the guiding definition of power offered in this edition (p. 
8) is somewhat broader than that of the earlier, one does not yet find a 
workable distinction, essential to any notion of law, between that power 
Which is based upon effective control or force only, and that which is 
based upon expectations of community authority. In his over-all appraisal 
of the intensity of interactions across nation state boundaries, the author 
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would appear, further, greatly to minimize the degree to which today 
‘‘community’’ or ‘‘society’’ is in fact trans-national. 

The conception of law which infuses Professor Morgenthau’s book is 
still too much that of a static body of rigid rules. Thus, he states that 
courts ‘‘decide disputes on the basis of the law as it is’’ (p. 402) and, 
being identified ‘‘with the status quo and the law representing it,’’ have 
‘‘no standard of judgment transcending the conflict between the defense 
of the status quo and the demand for change’’ (p. 405). He repeats: 
‘Law in general, and especially international law, is primarily a static 
social foree’’ (p. 83). An alternative conception, perhaps both more de- 
scriptive and more capable of rendering greater service to the idea of a 
world increasingly governed by law, is that of law as a whole decision- 
making process in which many different authoritative decision-makers, 
not merely judges, continually formulate and reformulate policy and re- 
spond in their decisions not merely to words describing what prior de- 
cision-makers have done in earlier contexts, but also to policies projecting 
desired consequences into living contexts. The little words ‘‘law as it is’’ 
completely confuse whether one is describing past decisions, predicting 
future decisions, or prescribing what future decisions ought to be. It is 
not ‘‘power politics’? but simple rationality to interpret inherited rules 
not as autonomous absolutes but rather, flexibly, in terms of the funda- 
mental community policies they are intended to serve in contemporary 
contexts. With such criteria of interpretation, and with specific decision- 
makers identified, one would not, for example, be confronted with such 


difficulties in the interpretation of fundamental charters, or in the defini- 
tion of ‘‘aggression’’ and ‘‘self-defense,’’ as bedevil Professor Morgenthau 
(pp. 259, 260). Law is not merely a ‘‘limitation’’ upon power but is also 
a conscious, creative instrument in promoting both order and other values. 

It is not impossible that the principal difficulties in Professor Morgen- 
thau’s book stem from the ‘‘realist’’ attempt, so concisely and vigorously 


outlined in the new introductory chapter, to isolate ‘‘politics’’ as an 
‘‘independent sphere of action and understanding’’ apart from other inter- 
related social processes. When power processes are considered as apart 
from the variables which affect the choices of particular decision-makers 
and from the consequences of particular decisions upon other value 
processes, the understanding even of power is likely to be minimal. Thus, 
not to include demands for and expectations of ‘‘legitimacy’’ among the 
most pervasive, dependable, and economical bases of power even in inter- 
national politics is most unreal. The major fault we would find with 
Professor Morgenthau’s analysis is, accordingly, not that he emphasizes 
power too much but that he doesn’t emphasize certain forms of power 
enough. It would, however, be ungracious to conclude without thanking 
him for raising the discussion of his subject above the level of triviality 
and casting it somewhat under the guise of eternity. 
Myres 8. McDovueau 


8Cf. L. J. Halle, Civilization and Foreign Policy (reviewed infra, p. 433), Chs. 
VI and VII. 
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RESIGNATION OF THE EDITOR-IN-CHIEF OF THE JOURNAL 


With this issue, Professor William W. Bishop, Jr., of the University 
of Michigan Law School, relinquishes, at his request, the position of Editor- 
in-Chief of the Journal, which he has held since April, 1953. Professor 
Bishop has been a distinguished Editor-in-Chief, and the Journal has pros- 
pered under his guidance. It was with great regret that the members of 
the Board of Editors and of the Executive Council of the Society, at their 
meetings in April last, accepted his resignation, which was impelled by an 
increasing burden of professional duties. This regret is tempered by the 
knowledge that Professor Bishop will remain an active member of the 
Board, to which he was elected in 1947, and that the Journal will continue 
to profit from his experience and from the excellence of his contributions. 

Professor Herbert W. Briggs, of Cornell University, a member of the 
Board of Editors since 1939, was elected by the Executive Council Editor- 


in-Chief to succeed Professor Bishop. 
E. H. F. 


A COMMISSION AND ADVISORY COMMITTEE ON INTERNATIONAL RULES 
OF JUDICIAL PROCEDURE 


American juridical isolationism should come to a definite end with the 


enactment of H. R. 5061 and S. 1597, identical bills for the establishment 
of a Commission and Advisory Committee on International Rules of 
Judicial Procedure. The bills were introduced in the first session of the 
84th Congress by Representative Celler, Chairman of the House Judiciary 
Committee, and Senators Kilgore and Wiley, the Chairman and the ranking 
minority member of the Senate Judiciary Committee. 

The United States, of all the major Powers of the Western world, is 
the only one which has neither entered into treaties or other agreements 
prescribing rules for serving judicial documents, obtaining evidence and 
performing other procedural acts in foreign territory, nor made any sub- 
stantial effort to codify and improve its extraterritorial practice. But now, 
one hundred and fourteen years after the signing of what appears to be the 
first modern treaty on civil procedure, one between Brazil and Portugal,* 
one hundred years after the enactment by the Congress of the Foreign 
Letters Rogatory Act,? and fifty years after most of the countries of Europe 
became signatories to the Hague Convention of July 17, 1905, on Civil 
Procedure, the United States proposes to embark on an ambitious program 
of codification and reform of international practice and procedure. 

The Commission is to consist of two representatives each of the Depart- 
ments of Justice and State, with the Attorney General as Chairman. The 


1A. Briggs, Cartas Rogatorias Internationaes 337 (1913). 
2 Act of March 2, 1855, 10 Stat. 630. 
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designation ‘‘International Rules of Judicial Procedure’’ was chosen to 
accord with the names ‘‘Federal Rules’’ of Civil and Criminal Procedure, 
and to express the idea that the rules will be for all courts and adminis- 
trative tribunals, State as well as Federal, in which there are proceedings 
which, in some procedural aspect, flow across national boundaries. 

The purpose of the Commission is to ‘‘investigate and study existing 
practices of judicial assistance and cooperation between the United States 
and foreign countries with a view to achieving improvements.’’ With the 
Advisory Committee, the Commission is to draft international agreements 
and any necessary legislation 


to the end that procedures necessary or incidental to the conduct and 
settlement of litigation in State and Federal courts and quasi-judicial 
agencies which involve the performance of acts in foreign territory, 
such as the service of judicial documents, the obtaining of evidence, 
and the proof of foreign law, may be more readily ascertainable, 
efficient, economical, and expeditious, and that the procedures of our 
State and Federal tribunals for the rendering of assistance to foreign 
courts and quasi-judicial agencies be similarly improved .. . 


The bills were introduced at the joint request of the Attorney General 
and the Secretary of State in collaboration with the American Bar Associa- 
tion. The proposal is a direct outgrowth of the work of the Harvard Re- 
search in International Law which, in 1939, after some two years of study, 
published a model Draft Convention on Judicial Assistance. The Harvard 
Research was prompted to its program by the survey and report of the 


League of Nations Committee of Experts for the Progressive Codification 
of International Law on the ‘‘Communication of Judicial and Extra- 
Judicial Acts in Penal Matters and Letters Rogatory in Penal Matters,’’ * 
to which the United States contributed so little. 

From time to time, the Department of Justice has encountered difficulties 
in securing service of judicial documents and in obtaining evidence abroad, 
especially in criminal prosecutions, and in alien property, anti-trust, and 
tax litigation. In 1926, the Department procured the enactment of an 
Act, which is now Sections 1783 and 1784 of the Judicial Code, to obtain 
the testimony abroad of absconding witnesses in the naval oil reserve 
prosecutions.® It was not until the mid-thirties, however, that any general 
survey of practice for obtaining oral testimony and documentary evidence 
from abroad for use in civil and criminal proceedings was undertaken. 
The American Bar Association commended these studies in 1938, and there 
followed a succession of recommendations of reform of international pro- 
cedures by that Association, and by the Inter-American Bar Association, 
the Consular Law Society, the American Foreign Law Association, the 
Maritime Law Association, the Association of the Bar of the City of New 
York, the Pennsylvania State Bar Association, and the International Bar 
Association. The American Society of International Law in 1951 adopted 

$33 A.J.IL.L. Supp. 11-166 (1939). 


* League of Nations Doc. A.15.1928.V.; 22 A.J.I.L. Spee. Supp. 46 (1928). 
5 See Blackmer v. U. S., 284 U. 8. 421 (1932). 
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a resolution favoring the negotiation of treaties and international agree- 
ments of judicial assistance.® 

The opening of communications with enemy territory following the end 
of hostilities in 1945 presented our State and Federal courts with problems 
of practice which they were ill equipped to handle.” Due to dislocations 
of the war, parties and witnesses, and their books and records, were 
scattered over the world. There was a vast increase in litigation in which 
proof of foreign public or private documents was necessary or where 
service on persons abroad of some judicial document such as a summons, 
a subpoena, or an order to show cause had to be made. Most notable was 
the number of cases requiring proof of foreign law. Foreign jurisdictions 
reported a marked increase of similar litigation. 

Switzerland, as the principal haven of neutrality and refuge for flight 
capital, became the most important of foreign jurisdictions; but Switzer- 
land repeatedly refused to permit the taking of depositions, even of Ameri- 
ean citizens, within its territory. During the occupation of Japan and 
Germany prewar prohibitions of the taking of depositions were, of course, 
abrogated; but upon the effective date of the Peace Treaty, Japan reas- 
serted her prewar position that testimony could be secured in Japan only 
by a request to a Japanese court. Possibly West Germany, on regain- 
ing her sovereignty, will again restrict our consular officers to the execu- 
tion of depositions of American citizens in accordance with the Treaty of 
Friendship, Commerce and Consular Rights of 1923. Perhaps more than 
one half of the countries of the world either prohibit entirely the taking 
of depositions within their territory or limit them to the testimony of 
American citizens. Of our twenty-three consular conventions, there is only 
one with a civil-law country, Mexico, which permits our consuls to take 
depositions ‘‘of any person.’’ This presumably includes nationals of 
Mexico as well as of third countries. 

The only way evidence can be obtained in civil-law jurisdictions which 
forbid the taking of depositions is by means of a letter rogatory, a writ of 
international judicature, little known to American lawyers, but of standard 
usage and wide utility in the civil law. Letters rogatory, however, have 
proved futile in some cases because of the inability of the courts of certain 
countries to issue compulsory process to compel testimony from hostile 
Witnesses upon requests of American courts. Courts of both The Nether- 
lands and Germany refuse judicial assistance in these circumstances because 
of the lack of a treaty to serve as a legal basis for their own process. 

The divergent procedures of our common-law jurisdictions and those 
of the civil-law countries render letters rogatory an unsatisfactory instru- 
ment for American lawyers. The inquisitorial procedure of courts of the 
civil-law system, with the absence of free examination and cross-examina- 
tion by counsel, the inability of counsel personally to inspect and examine 
documents of which the court orders production, the overabundance of 


® Proceedings, American Society of International Law, 1951, p. 188. 
7See H. L. Jones, ‘‘ International Judicial Assistance: Procedural Chaos and a Pro- 
gram for Reform,’’ 62 Yale L. J. 615 (1953). 
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privileges against testimony, the inability to examine a party as a witness, 
the lack of a verbatim transcript, the delay and cost of translating the 
letter rogatory and attached papers into the language of the foreign court, 
and of translating the court’s report of its examination of the witnesses 
and documents back into English—all combine to minimize the present 
utility of letters rogatory in American litigation. 

The testimonial assistance of our courts is no more satisfactory to 
civil-law courts than theirs is to us. Only in the few States which have 
adopted the Uniform Foreign Depositions Act, or similar legislation, will 
compulsory process issue to compel the appearance of a witness before a 
commissioner designated by a foreign court. And Section 1782 of the 
Judicial Code, a vestige of the original Foreign Letters Rogatory Act, now 
speaks only of ‘‘depositions’’ for foreign courts, and requires that they be 
taken in accordance with Federal procedure, a requirement which may 
render the testimony of doubtful value in a foreign civil-law court with 
its inquisitorial procedure. 

Of paramount importance at the present time is the hostile attitude 
which both our Federal and State courts have exhibited over the past 
century to letters rogatory from foreign criminal courts. From a miscon- 
struction of their statutory authority, a wizened view of their inherent 
power, and a misreading of the confrontation provision of the Sixth 
Amendment, Federal courts have refused all assistance to foreign courts 
in criminal proceedings. Most State courts have followed their example. 
As a result, it is repeatedly stated in the Continental literature of entr’aide 
judiciaire * that no help can be expected of American courts in criminal 
matters. 

There are now over 500,000 Americans residing abroad. More than a 
million more of our armed forces, their dependents and civilian com- 
ponents, are now subject to the jurisdiction of foreign criminal courts 
under such agreements as the Status of Forces Agreement with the NATO 
countries ®° and Japan.’® For this reason alone it would appear high time 
that we revise our archaic ideas of judicial non-cooperation in criminal 
matters. While amendatory legislation has made Section 1782 of the 
Judicial Code, providing for compulsory process in ‘‘depositions’’ for 
foreign courts, applicable to ‘‘ judicial proceedings’’ and hence to criminal 
trials, question could conceivably be raised whether a preliminary investi- 
gation by an examining magistrate, such as a French juge d’instruction, 
prior to any determination by a chambre d’accusation that a suspect 
should be brought to trial,’ is really a ‘‘judicial proceeding’’ within the 
meaning of Section 1782. Moreover, Section 1782 is even less well adapted 
to obtaining evidence for a foreign criminal proceeding than for a civil 
matter. 


8 E.g., 4 Répertoire de Droit International Privé 139 (1929); 4 Travers, Le Droit 
Pénal International 201 (1921). 

° T.I.A.S. No. 2846; 48 A.J.I.L. Supp. 83 (1954). 

10 T.1.A.8. No. 2848. 

11 See Keedy, ‘‘The Preliminary Investigation of Crime in France,’’ 88 U. of Penn. 
L.R. 692 et seg., and 931-933 (1940). 
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On the other side of the picture, criminal proceedings in this country, 
if oral or documentary evidence must be obtained from abroad, may be 
hampered by even greater restrictions on the use of depositions abroad 
than are civil proceedings. There is an almost complete lack of authori- 
tative information as to whether subpoenas and orders to show cause may 
be personally served abroad under Sections 1783 and 1784 of the Judicial 
Code. And there is no assurance that foreign private records ‘‘made in 
regular course of business’’ can be proved by the restricted method of a 
commission issued to a consular officer as provided by Sections 3491-4 of 
the Criminal Code. 

We have no consular convention with a civil-law country which recog- 
nizes personal service of judicial documents as a legitimate consular func- 
tion. Such service is regarded as a much more serious matter by legal 
systems of the Romanesque tradition than by the common law. In addi- 
tion to refusing to recognize or enforce a judgment of an American court 
obtained pursuant to personal service on a person within its territory 
without following local law,’* a civil-law government might regard such 
service as a violation of its sovereignty.** It appears reasonable to assume 
that those countries which forbid or restrict the taking of depositions 
within their territory would similarly object to the personal service of 
judicial documents, especially those of a compulsive character, within their 
territory. 

This unsympathetic attitude of foreign governments towards common- 
law personal service is repaid, tit for tat, by refusal of our courts to comply 
with requests made by civil-law courts for service of documents."* 

The third aspect of international practice mentioned in the bills for 
consideration by the Commission is proof of foreign law. Most proposals 
as to foreign law are directed to facilitating the collection and authentica- 
tion of foreign legal materials, such as the texts of codes and judicial de- 
cisions, used by experts in their testimony, and to giving the judge ready 
access to such material, and even to certificates of foreign governmental 
officials or courts as to the tenor of foreign law in ex parte, non-contested 
or agreed cases, as has long been customary in European courts in all cases. 

The greatest obstacle to effective and comprehensive reform of interna- 
tional practice and procedure is the ignorance and misundertsanding of 
the lawyers of one system of law of the procedure and legal concepts of the 
other systems. Before any treaty drafted by the Commission can be 
successfully negotiated and utilized, a campaign of reciprocal education is 
necessary. This has already been begun by the International and the 


12 Inter-American Juridical Committee, Report on Uniformity of Legislation in Inter- 
national Cooperation in Judicial Procedures, 20(Mimeo.1952). For a comment on this 
report, see H. L. Jones, ‘‘International Judicial Assistance,’’ 2 Am. J.Comp. L. 365 
(1953). 

13 Quaere, whether it would be considered a violation of Art. 271 of the Swiss Penal 
Code (the Foreign Official Acts Statute). 

14 Matter of Romero, 56 Mise. 319, 107 N.Y. Supp. 621 (Sup.Ct. 1907); re Letters 
Rogatory out of the First Civil Court of the City of Mexico, 261 Fed. 652(S.D.N.Y. 
1919). 
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Inter-American Bar Associations which have established bases for com- 
mittees of the Bar throughout the world. 

The bills provide for an Advisory Committee of lawyers, judges, and 
other persons competent to advise the Commission. The executive officer 
of the Commission will be a Director-Reporter. It is contemplated by the 
sponsors of the bills that the democratic methods of draftsmanship origi- 
nated by the American Law Institute and followed by the Supreme Court 
Advisory Committees will now be carried into the international field. 

When it is considered that there are perhaps more than 350 procedurally 
autonomous jurisdictions in the world, the project would appear to have 
vast dimensions. Many agreements,’* however, including not only multi- 
lateral conventions such as the Montevideo Treaties of Procedural Law of 
1889 and 1940, The Hague Conventions on Civil Procedure of 1896 and 
1905, and the Bustamante Code of 1928, but over twenty bilateral treaties 
between the United Kingdom and countries of the civil law, have been 
negotiated over the past hundred years. While a multilateral convention 
between the United States and the other common-law countries appears 
desirable and feasible, it will probably be found advisable to approach the 
states of the Romanesque, Islamic and other non-common-law systems on a 
selective basis by the bilateral treaty method. There should be no in- 
surmountable barriers to the negotiation of agreements by the United 


States. 
Harry LeRoy Jones 


JAMMING AND THE PROTECTION OF FREQUENCY ASSIGNMENTS 


The International Telecommunication Union made a decision at the 
Atlantic City Conferences in 1947 to afford international protection to all 
frequencies registered in a new international frequency list and used in 
conformity with the Radio Regulations. This decision was a logical climax 
to the Union’s half-century-long struggle to eliminate harmful interference 
in the international radio services.‘ However, by failing to couple this 
decision with changes in certain older provisions in ITU treaties, the Union 
has created a serious contradiction in the international rights and duties 
of the users of radio. 

According to the Radio Regulations adopted at Atlantic City, all fre- 
quencies notified to the International Frequency Registration Board, ex- 
amined by the Board and registered in the new international frequency 
list, ‘‘shall have the right to international protection from harmful inter- 
ference.’’* Later, if the Board finds that the operation of a new radio 
station causes harmful interference in the registered frequency, ‘‘it shall 
be ‘prima facie’ evidence that the operation is in violation of (the) Regula- 
tions.’’* Conversely, there is an article in the Telecommunication Con- 


15 The reporters of the Harvard Draft listed 123 of ‘‘the more important’’ agree- 
ments. Appendix I, 33 A.J.I.L. Supp. 119 (1939). 

1 For a full account of the Atlantic City conferences, see Codding, The International 
Telecommunication Union (Leiden, 1952), Chs. 6 and 7. 

2ITU, Atlantic City Radio Regulations (1947), Art. 11, par. 1, see. (2). 

8 Ibid. par. 12, sec. (3). 
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vention obliging members of the Union to establish and operate all of their 
radio stations, no matter what their purpose, ‘‘in such a manner as not to 
result in harmful interference to the radio services or communication of 
other Members,’’ whether private or public in nature, ‘‘which operate 
in accordance with the provisions of the Radio Regulations.’’ * 

On the other hand, the right of a country to suspend undesirable com- 
munications is a concept older than the Telecommunication Union itself. 
Articles providing for censorship were incorporated in the first telecom- 
munication convention in a form similar to that which existed in the 
earliest telegraph conventions.* The pertinent articles in the currently 
effective 1952 Buenos Aires Telecommunication Convention ® read as fol- 
lows: 


ARTICLE 29 
Stoppage of Telecommunications 


1. Members and Associate Members reserve the right to stop the 
transmission of any private telegram which might appear dangerous 
to the security of the state or contrary to their laws, to public order 
or to decency, provided that they immediately notify the office of 
origin of the stoppage of any such telegram or any part thereof, ex- 
cept when such notification may appear dangerous to the security of 
the state. 

2. Members and Associate Members also reserve the right to cut off 
any private telephone or telegraph communication which may appear 
dangerous to the security of the state or contrary to their laws, to 
public order or to decency. 


ARTICLE 30 
Suspension of Services 


Each Member or Associate Member reserves the right to suspend 
the international telecommunication service for an indefinite time, 
either generally or only for certain relations and/or for certain kinds 
of correspondence, outgoing, incoming or in transit, provided that it 
immediately notifies such action to each of the Members and Associate 
Members through the medium of the General Secretariat. 


Although the word ‘‘telecommunications’’ used in the title of Article 29 
includes radio, the first article clearly applies primarily to telegrams and 
telephone conversations. The wording of the second article, however, 
leaves no room for interpretation; any service can be suspended, with 
or without reason. 

Due to the characteristics of radio waves, the only practicable means of 
stopping foreign broadcasts, other than by prohibiting the actual posses- 


*ITU, Buenos Aires Telecommunication Convention (1952), Art. 45. This article 
is identical to that contained in the Atlantic City Regulations. Before 1947, however, 
members were only obliged to prevent harmful interference ‘‘as far as possible.’’ See, 
for instance, ITU, Madrid Telecommunication Convention (1932), Art. 35. 

5 See, for instance, ITU, St. Petersburg Telegraph Convention (1875), Arts. 7 and 8. 

* Buenos Aires Convention, op. cit. supra, Arts. 29 and 30. 
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sion of a radio receiver, is by transmitting another radio signal, on or close 
to the same frequency, of a strength and type that renders the broadcast 
unintelligible to persons equipped with receivers; in other words, by in- 
tentionally causing ‘‘harmful interference.’’ The question then arises, 
could the country in which the propaganda-broadecasting station is located 
claim ‘‘international protection from harmful interference’’ and insist that 
the jamming country live up to its obligation to operate its transmitters 
in such a manner as to prevent harmful interference? What weight would 
such an argument have against the jamming country’s claim that it had 
the right to censor, according to Articles 29 and 30, just as long as it 
notifies the country being jammed?‘ 

The Union had occasion to resolve the dilemma during the Buenos 
Aires Conference in 1952, but it failed to take advantage of its oppor- 
tunity.* Several proposals had been made to amend Article 29 to make it 
more difficult for countries to justify the censorship of outgoing news dis- 
patches and in general to bring the convention more in line with the prin- 
ciple of freedom of information as contained in the Universal Declaration 
of Human Rights.° Although attempts were made to confine the discus- 
sions that followed to the problem of press telegrams alone, on several 
occasions statements were made that had a bearing on the over-all prob- 


7 For the purposes of this discussion, it is assumed that the country broadcasting the 
unwanted programs is using a frequency duly registered in the international frequency 
list. Different problems would arise if the broadcast was made on a frequency on 
which the broadcaster had no claim. Recently, for instance, a third party’s broadcasts 
on a registered frequency were interfered with by country A jamming a propaganda 


broadcast, using a directional antenna, originating in country B. The third party was 
forced to request the country making the propaganda broadcasts to cease operation 
so that the jamming country would, in turn, stop making interference. 

8 The use of jamming as a method of stopping unwanted communications was touched 
upon at the 1932 Madrid Conference when the radio convention was being merged with 
the telegraph convention to form the first Telecommunication Convention. A draft 
article was submitted, to occupy the same place that Art. 29 does in the Buenos Aires 
Convention, which read as follows: ‘‘Les gouvernements contractants se réservent le 
droit d’arréter la transmission de toute télécommunication ou de brouiller toute émission 
radioélectrique jugées dangereuses pour la sireté de 1’Etat ou contraires aux lois du 
pays, a l’ordre public ou aux bonnes moeurs, & charge d’en avertir immédiatement le 
bureau ou la station d’origine, sauf dans le cas ow il y aurait inconvénient grave a 
émettre cet avis.’’ 56 Journal télégraphique 161-162 (1932). When the article ap- 
peared in the Madrid Convention, the phrase concerning jamming of radio transmis- 
sions had disappeared. In his report to the Secretary of State, the American delegate 
made the following statement: ‘‘The ... article has been used as the basis of censor- 
ship of press messages in various countries and an attempt was made by some delegations 
to have its terms made more restrictive so that it might have been advanced as the 
basis for even stricter censorship of such messages. Your delegation . . . successfully 
resisted such efforts.’’ United States Department of State, International Radiotele- 
graph Conference, Madrid, 1932, Report to the Secretary of State by the Chairman of 
the American Delegation with Appended Documents, Conf. Ser. No. 15, 1934, pp. 335- 
336. As praiseworthy as were the American intentions, if the phrase had been left in 
the convention, it would have been extremely difficult for the delegates at the Atlantic 
City Conferences to ignore the contradiction that they were creating. 

®See ITU, Documents of the Plenipotentiary Conference, Buenos Aires, 1952 
(Buenos Aires, 1952, mimeographed), Nos. 13, 102, 135 and 144. 


NOTES AND COMMENTS 387 


lem of the censorship of foreign broadcasts. The Norwegian delegate, for 
instance, objected to adding a phrase to Article 29 whereby members of the 
Union would pledge themselves ‘‘to encourage the free transmission of in- 
formation by telecommunication services,’’ because the word ‘‘telecom- 
munication’’ was so broad that it might mean that ‘‘broadeasting could 
be the object of certain restrictions by virtue of Article 29.’’*° The Nor- 
wegian delegate was evidently of the opinion at the time that Article 29 
could not be used to justify jamming. The delegate of the U.S.S.R. ex- 
pressed the view that no nation would think of using Articles 29 and 30 to 
eensor true and factual incoming or outgoing news. Articles 29 and 30 
should be retained, however, to permit the censorship of news containing 
anything that would constitute ‘‘incitement to aggression, to war, to the 
use of force.’’?? On the other hand, the delegate of Egypt, speaking also 
for Syria, stated bluntly that he would not accept ‘‘any interpretation of 
Articles 29 and 30 that will restrict the right of their governments to 
regulate freely all kinds of telecommunications transmitted from, received 
at, or in transit through their territories.’’ ** 

The discussions at the Buenos Aires Conference resulted in the passing 
of the following resolution,’® entirely separate from the convention itself: 


UNRESTRICTED TRANSMISSION OF NEWS 


The Plenipotentiary Conference of the International Telecommuni- 
cation Union, Buenos Aires, 

m view of 

1. The Universal Declaration of Human Rights, adopted by the 
United Nations General Assembly on 10 December 1948; 

2. Articles 28, 29 and 30 of the International Telecommunication 
Convention, Atlantic City, 

conscious of 

the noble principle that news should be freely transmitted ; 

recommends 

Members and Associate Members of the Union to facilitate the un- 
restricted transmission of news by telecommunication services. 


Inasmuch as no change was made in either Article 29 or 30, this was a 
very ambiguous statement."* 

The failure of the Union to resolve its dilemma at the Buenos Aires 
Conference paves the way for serious difficulties in the future. The 
high-frequency broadcasting band, on which most of the present interna- 
tional propaganda broadcasts are being made, will come into effect with 


10 Ibid., Doc. 446, p. 21. 11 Ibid. 15. 

12 Ibid., Doe. 448, p. 12. 

13 Buenos Aires Convention, op. cit. supra, Recommendation No. 2. Reference to 
Art. 28 was added at the last minute. Art. 28 ‘‘recognized the right of the public to 
correspond by means of the international service of public correspondence.’’ 

14 The resolution was adopted by an unrecorded vote of 49 to 11, with 9 abstentions, 
after a suggestion to delete all reference to Arts. 29 and 30 was rejected by a vote of 
43 to 22, with 5 abstentions. Buenos Aires Documents, op. cit. supra, No. 488, pp. 11 
and 12. See the discussions in Doc. 446, pp. 11-21, and Doc. 448, pp. 2-13. 
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the remainder of the new international frequency list..° When this occurs, 
international protection from harmful interference will be extended to the 
frequency notifications in this extremely troublesome band. Thereafter, 
as long as broadcasting remains a major weapon of propaganda warfare, 
the possibility of conflicting claims will be present. Rather than await 
a rash of incidents, it would be wise for the Union to make the problem 
a major issue at the next radio or plenipotentiary conference. 

GreorceE A. Coppine, JR. 

University of Pennsylvania 


INTERNATIONAL BAR ASSOCIATION 


The Executive Council of the International Bar Association has elected 
Loyd Wright of Los Angeles, currently President of the American Bar As- 
sociation, as its chief executive officer—Speaker of the House of Deputies 
and Chairman of the Executive Council. 

At the invitation of the Norwegian Bar Association, the Council voted 
to hold the Sixth International Conference of the Legal Profession under 
the auspices of the International Bar Association in Oslo, Norway, during 
the week of July 23-28, 1956. The Council also elected to membership the 
Danish Law Society. 

The following topics have been selected for discussion in Oslo in Plenary 
Sessions and Symposia: 


1. International Ship-Building Contracts—particularly legal problems 

in connection with finance and security. 

. Foreign Divorces—problems arising and possible solutions. 

. The Legal Profession—the work of the organized Bar in furthering 
the legal profession and its public services. 

. Administration of Foreign Estates—problems of executors and pos- 
sible solutions. 

. Suggestions for Alleviating Hardships Arising from Sovereign Im- 


munity in Tort and Contract. 
. Suggestions for Improvement of International Treaties to Avoid 


Double Taxation. 


The following topics will be discussed in committee meetings: 


1. Ways and Means of Improving Facilities for Legal Aid for Foreign 
Nationals, Whether Resident or Non-resident. 

2. Immigration and Naturalization. 

3. Difficulties Arising in Connection with Taking Evidence Abroad. 


15 For the manner and the time of the coming into effect of the high-frequency broad- 
casting portion of the new international frequency list, see ITU, Agreement for the 
Preparation and Adoption of the New International Frequency List for the Various 
Services in the Bands Between 14 ke/s and 27,500 ke/s With a View to Bringing Into 
Force the Atlantic City Table of Frequency Allocations, Geneva, 1951, Art. 11. See 
also United States Department of State, Telecommunications Policy Staff, Report of 
the United States Representative on the Administrative Council of the International 
Telecommunication Union, Ninth Session, May 1-29, 1954, pp. 4 and 5. 
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4. Human Rights. 
5. Proposals for an International Code Regulating the Handling of 
Property of Enemy Nationals and Residents in Enemy-Occupied 


Territory. 


The International Bar Association is a federation of the National Bar 
Associations of practically all the nations outside the Iron Curtain. The 
membership comprises fifty-eight associations from forty-eight countries. 
Individuals are affiliated with the IBA as Patrons. Inquiries concerning 
the International Bar Association may be addressed to the undersigned 
at 501 Fifth Avenue, New York 17, N. Y. 

J. McManon 
Acting Secretary General, International Bar 
Association 


ANNUAL AWARD CONFERRED UPON JUDGE CHARLES DE VISSCHER 


The American Society of International Law at its annual meeting on 
April 30 last conferred its certificate of merit upon Judge Charles De 
Visscher of Belgium for the contribution made to international law by 
his treatise entitled ‘‘Théories et Réalités en Droit International Public.’’ 

The Committee on Annual Award, whose recommendation was unani- 
mously approved by the Executive Council and by the members of the 
Society, made the following statement in its report recommending the 
award: 


Mr. De Visscher is a Belgian jurist and statesman, whose extra- 
ordinary career includes such titles as Former Judge of the Permanent 
Court of International Justice and of the International Court of 
Justice, Former Minister of the Government of Liberation, Professor 
of the University of Louvain, Member and former President of the 
Institut de Droit International, Member of the Académie Royale de 
Belgique and Correspondant de |’Institut de France. He has devoted 
a long and distinguished career to the field of international law in 
which he is an outstanding authority. 

The recent work of Mr. De Visscher, Théortes et Réalités en Droit 
International Public, was published in Paris (Editions A. Pedone) at 
the end of 1953. It is a masterpiece of forceful thinking and original 
writing on a subject of the very greatest timeliness. The finished 
contribution of so mature a scholar is especially welcome in this 
confusing postwar period when international lawyers are attempting 
to rethink a host of challenging problems. 


THE MANLEY O. HUDSON MEDAL 


The American Society of International Law is pleased to announce the 
establishment of an endowment fund for the award of a gold medal to be 
be known as ‘‘The Manley O. Hudson Medal” for pre-eminent contribu- 
tions evidenced by distinguished scholarship and achievement in interna- 
tional law and in the promotion of the establishment and maintenance of 
international relations on the basis of law and justice. 
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The endowment, in the form of securities valued at over $5,000, was 
presented to the Society by Mr. Ralph G. Albrecht of New York City, a 
life member of the Society, in honor of Judge Manley O. Hudson, former 
Judge of the Permanent Court of International Justice, Bemis Professor 
of International Law at Harvard University, and a distinguished member 
and former president of the Society. 

The medal is to bear the name and likeness of Judge Hudson and is to 
be awarded from time to time to outstanding distinguished contributors of 
any nationality to the scholarship and achievements of their time in inter- 
national law. Under the terms of the endowment the first medal is to be 
conferred upon Judge Hudson himself at the 50th anniversary celebration 
next year of the founding of the Society. 

In offering the endowment, Mr. Albrecht stated that ‘‘My purpose in 
establishing this award is to honor a friend and teacher who has con- 
tributed much to the world of his time, by suitably perpetuating the 
memory of his distinguished name and great work.’’ He expressed the 
hope that the endowment ‘‘will long serve as a recognition of high achieve- 
ment in the field where Judge Hudson serves with such distinction.’’ 


H. FINcH 
Executive Secretary 


EIGHTH ANNUAL SUMMER INSTITUTE ON INTERNATIONAL 
LAW AND THE UNITED NATIONS 


The University of Michigan Law School held its Eighth Annual Summer 


Institute on International Law from June 23 to 28, 1955, in Hutchins 
Hall, Ann Arbor, Michigan. This was the latest in the series of annual 
institutes which have been held since 1948 under the sponsorship of the 
Law School as a part of its program of public service, for the purpose of 
providing a medium for high-level discussions of important problems in 
areas of public concern. This year’s institute, under the chairmanship 
of Professor William W. Bishop, Jr., was planned as a forum to gain 
perspective on international law developments affecting teachers, re- 
searchers and practitioners in international law and related fields, and 
to provide an evaluation of the first decade of the United Nations and its 
future prospects. 

On Thursday, June 23, the subject of ‘‘New Vistas in International 
Law’’ was discussed by Professor Philip C. Jessup of Columbia University, 
and Professor Milton Katz, Director of International Legal Studies, 
Harvard Law School. ‘‘The Policy Science Approach’’ was presented by 
Professor Myres S. McDougal of Yale Law School. ‘‘The Law of Interna- 
tional Trade and Investment’’ was the subject of a talk by Professor Henry 
de Vries of Columbia University Law School, and commercial treaties were 
discussed by Professor Robert R. Wilson of Duke University. 

Needed and projected research in international legal studies was the 
subject of a panel presentation by Professors Herbert W. Briggs of Cornell 
University, Quincy Wright of the University of Chicago, Stefan A. Riesen- 
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feld of the University of California Law School, and Mr. Louis B. Wehle 
of the New York Bar. 

On Friday, June 24, under the general title of teaching of international 
law, talks were delivered on ‘‘The Introductory Law School Course’’ by 
Professor Jessup; ‘‘International Organization Courses and International 
Organization in International Law Courses’’ by Professor Louis B. Sohn 
of Harvard Law School; and ‘‘ International Law Seminars’’ by Professors 
Michael Cardozo of Cornell Law School, Joseph Dainow of Louisiana State 
University Law School, William W. Bishop, Jr., of the University of Mich- 
igan Law School, and James O. Murdock of George Washington University. 

Mr. Charles I. Bevans, Assistant Legal Adviser for Treaty Affairs, 
Department of State, discussed ‘‘Contemporary Developments Concerning 
International Agreements.’’ Dean E. Blythe Stason of the University of 
Michigan Law School, and Mr. Roy B. Snapp of the D. C. Bar spoke on 
“‘The Challenge of the Atom to International Legal Studies.”’ 

Saturday, June 25, was devoted to discussion of the question of ‘‘ Adapt- 
ing International Law to New Needs as Exemplified in the Fields of High 
Seas Fisheries, the Continental Shelf, and Territorial Waters,’’ with 
particular reference to drafts prepared by the United Nations Interna- 
tional Law Commission and others. Participants in the discussion were 
Mr. Edward W. Allen, of Seattle, Washington, member of International 
Fisheries Commissions; Mr. Donald Chaney, General Counsel, U. S. Fish 
and Wild Life Service; Mr. William Herrington, Special Assistant to the 
Under Secretary of State for Fisheries and Wild Life Matters; Professor 
Philip C. Jessup; Mr. Montgomery Phister, General Counsel and Vice 
President of the Van Camp Sea Food Company; Professor Stefan A. 
Riesenfeld; and Dr. Marjorie Whiteman, Assistant Legal Adviser for 
Inter-American Affairs, Department of State. 

Monday, June 27, was devoted to a review of the first decade of the 
United Nations. The Honorable Ernest A. Gross, formerly Legal Adviser 
of the Department of State, Assistant Secretary of State, and Deputy 
U. S. Representative to the U.N. Security Council, spoke on ‘‘The United 
Nations after a Decade.’’ The following particular subjects were also 
discussed : ‘‘The United Nations and Law in the World Community,’’ by 
Mr. Leonard Meeker, Assistant Legal Adviser for United Nations Affairs, 
Department of State; ‘‘Constitutional Developments of United Nations 
Political Organs,’’ by Mr. Eric Stein, Office of United Nations Political 
Affairs, Department of State; ‘‘Trends and Development in the United 
Nations,’’ by Professor Clyde Eagleton of New York University; ‘‘The 
Veto and the Security Council,’’ by Professor Leo Gross of the Fletcher 
School of Law and Diplomacy; and ‘‘International Negotiations under 
Parliamentary Procedure,’’ by Professor Jessup. 

On Tuesday, June 28, review and revision of the United Nations 
Charter were discussed by Professor Louis B. Sohn, and Mr. James N. 
Hyde, of the New York Bar. Under the title of ‘‘Limitations on What 
the United Nations Can Do Successfully,’’ the question of restrictive 
business practices as a subject for United Nations action was discussed in 
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the affirmative by Mr. Sigmund Timberg of the D. C. Bar, and in the 
negative by Mr. Gilbert Montague, of the New York Bar. 
The talks and comments of the scheduled speakers and commentators 
on the program were followed by general discussion. 
Eveanor H. Finca 


ANNUAL MEETING OF THE SOCIETY 


The 49th Annual Meeting of the American Society of International 
Law was held April 28-30, 1955, at the Sheraton-Carlton Hotel in Wash- 
ington, D. C. The attendance was excellent and the program was an 
interesting one. It was arranged in a series of three panels, each panel 
having one main speaker, who was followed by several commentators on 
different aspects of the subject discussed. The chairmen of the three 
panels acted as commentators upon the presidential address. 

President Philip C. Jessup opened the meeting on Thursday evening 
April 28, 1955, at 8:15 o’clock with an address on ‘‘Power, Facts and 
Law.’’ He was followed by Professor Herbert W. Briggs of Cornell 
University, Mr. Louis B. Wehle of the New York Bar, and Professor 
Hardy C. Dillard of the University of Virginia Law School, who offered 
brief comments on points raised in the address. 

On Friday morning, April 29, 1955, the first panel, under the chairman- 
ship of Professor Briggs, considered recent developments in regional or- 
ganization. The principal paper was delivered by Professor Norman J. 
Padelford of the Massachusetts Institute of Technology. The panel com- 
mentators consisted of Mr. Joseph W. Bishop, Jr., of the New York Bar; 
Dr. Kurt Steiner, of the Center of International Studies, Princeton Uni- 
versity; Dr. Alwyn V. Freeman, of the Staff of the Senate Committee on 
Foreign Relations; and Mr. Richard R. Baxter, Research Associate in 
Law, Harvard University. 

On Friday afternoon, the subject of the panel discussion was practice 
and procedure before international claims commissions, including general 
principles and techniques of effective presentation of claims. Mr. Louis 
B. Wehle, of the New York Bar, was presiding chairman. Mr. Dudley B. 
Bonsal of the New York Bar presented a paper entitled ‘‘ International 
Claims—A Lawyer’s View on a Diplomat’s Nightmare.’’ His address was 
the subject of comments by the Honorable Whitney Gillilland, Chairman 
of the Foreign Claims Settlement Commission; Dr. Martin Domke and 
Professor Douglas E. Dayton of New York University. 

Following the Friday afternoon session, an informal reception was held 
in the North Lounge of the Sheraton-Carlton Hotel for the members, their 
wives and husbands to meet the speakers, President and officers of the 
Society. 

On Friday evening at 8:15 p. m. the third panel subject was international 
law and current problems in the Far East. Professor Hardy C. Dillard 
of the University of Virginia Law School presided. Mr. Arthur H. Dean 
of the New York Bar, and former United States Ambassador in charge 
of negotiations for the Korean Armistice on behalf of the United Nations 
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Command, delivered the principal paper, which was followed by comments 
by the Honorable Herman Phleger, The Legal Adviser, Department of 
State, the Honorable Stanley K. Hornbeck, former Director of the Office 
of Far Eastern Affairs, Department of State, and Professor Hans Morgen- 
thau of the University of Chicago. 

Rapporteurs of the general discussions of each of the subjects considered 
on Friday were, respectively, Professor Brownlee 8S. Corrin of Goucher 
College, Mr. William G. Bowdler, Office of Regional American Affairs, 
Department of State, and Professor Robert W. Tucker, of Johns Hopkins 
University. The summarized discussions will appear in the printed Pro- 
ceedings following the prepared remarks under each panel heading. 

The annual meeting closed on Saturday evening, April 30, with a dinner 
at which Professor Philip C. Jessup, the outgoing President, presided 
The speakers were Ambassador Morehead Patterson, United States Rep- 
resentative for the International Atomic Energy Agency Negotiations; 
His Excellency Sir Leslie K. Munro, Ambassador of New Zealand, and the 
Honorable John J. Sparkman, United States Senator from Alabama. 
Ambassador Patterson spoke on ‘‘Atoms for Peace and the International 
Community,’’ Ambassador Munroe, on ‘‘The Present-Day Role of the 
Security Council in the Maintenance of Peace and Security,’’ and Senator 
Sparkman on ‘‘The United Nations and the Future.’’ 

At the business session of the Society on Saturday morning, April 30, 
Professor Clyde Eagleton presented the Report of the Committee on Study 
of Legal Problems of the United Nations in the form of a survey of those 
activities of the United Nations during 1954 which would be of interest to 
international lawyers. The Report, with annexed tables on the status 
of treaties which had been opened for signature or entered into force 
during the year, as well as of accessions to treaties already in force, and 
draft conventions prepared during the period, will be printed in full in 
the Proceedings. 

Following discussion of the above-mentioned report, and before hearing 
reports of other committees of the Society, President Jessup announced the 
receipt by the Society of an endowment fund donated by Mr. Ralph G. 
Albrecht, of New York City, for the purpose of establishing the Manley 
O. Hudson Medal (see above, p. 389), and stated that a distinguished 
sculptress had been commissioned to prepare the medal. The Society 
thereupon adopted a motion of appreciation to Mr. Albrecht for his 
generous gift. 

A number of memorials were presented in honor of the distinguished 
members of the Society who had passed away during the year, including 
Mr. Justice Robert H. Jackson, Mr. Frederic R. Coudert, Sr., Mr. Arthur 
K. Kuhn, Honorable Hugh Gibson, Honorable Charles Warren, Mr. George 
Maurice Morris and Mr. Sanford Freund. 

The Report of the Committee on Annual Awards was next presented, and 
the Society approved its recommendation that the award be conferred upon 
Judge Charles De Visscher for his book entitled Théories et Réalités en 
Droit International Public (see above, p. 389). 
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The Society also, upon the recommendation of its Committee on Selection 
of Honorary Members, elected Judge Hersch Lauterpacht, recently ap- 
pointed a member of the International Court of Justice, an honorary 
member of the Society. 

Professor Robert R. Wilson reported for the Committee on Financing 
and Endowment that the Committee had prepared a plan to promote a 
better understanding of international law by means of a series of projects 
for research studies, discussions with other interested organizations, ex- 
pansion of departments of the American Journal of International Law, 
regional meetings of the Society, conferences of teachers of international 
law and special speakers from abroad for the anniversary meeting of the 
Society in 1956. He stated that the plan envisaged securing of funds 
from some foundation to carry out the proposed activities, and that the 
Executive Council had authorized the President of the Society to proceed 
along the lines of the report.’ 

Mr. Denys P. Myers submitted the Report of the Committee on Publica- 
tions of the Department of State, and upon his motion, duly seconded and 
carried, a resolution was adopted calling upon the Department of State 
‘*to resume publication of United States Treaty Developments in a feasible, 
periodical form utilizing funds either specially allocated or appropriated 
therefor.’’ 

Several proposed amendments to the Society’s Constitution were next 
considered. The first sentence of Article III on membership was amended 
by eliminating the provision for nomination of new members of the Society, 
so that the sentence as amended reads: 


New members may be elected by the Executive Council acting under 
such rules and regulations as it may prescribe. 


A new provision for members emeriti was inserted as the third para- 
graph of Article III, reading as follows: 


Persons who shall have completed fifty years of membership in the 
Society may thereafter be declared by the Executive Council members 
emeritt and thereupon shall be entitled to all the privilegs of the 
Society without payment of dues. 


Article VI of the Constitution regarding the Executive Council was 
amended by inserting at the beginning of the second sentence of the first 
paragraph the following: ‘‘The Council shall adopt regulations consistent 
with this Constitution .. .’’ 

The Report of the Nominating Committee was next presented and the 
following officers were elected for the coming year: Professor Quincy 
Wright of the University of Chicago, President; the Honorable John 
Foster Dulles, Secretary of State, Honorary President; Professors Herbert 
W. Briggs, Charles Fairman and Robert R. Wilson, Vice Presidents. The 


1In accordance with the authorization of the Executive Council the President of the 
Society has appointed the following committee, designated as the 50th Anniversary 
Management Committee, to carry out the project: Philip C. Jessup, Chairman; William 
W. Bishop, Jr., Vice Chairman; Hardy C. Dillard, Frederick 8S. Dunn, Ernest Gross, 
Milton Katz, Carl B. Spaeth, Quincey Wright, ez officio. 
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existing incumbents were re-elected Honorary Vice Presidents, and Mr. 
Justice Harold H. Burton of the United States Supreme Court, the 
Honorable Stanley K. Hornbeck, Honorable William 8. Culbertson and 
Honorable Amos J. Peaslee, Ambassador to Australia, were elected Hon- 
orary Vice Presidents to fill vacancies caused by the deaths of Messrs. 
Coudert, Jackson, Kuhn and Warren. 

The following were elected members of the Executive Council to serve 
until 1958: Michael H. Cardozo, Cornell University ; Kenneth S. Carlston, 
University of Illinois; Martin Domke, American Arbitration Association ; 
Harry LeRoy Jones, Department of Justice; Milton Katz, Harvard Uni- 
versity ; Samuel K. C. Kopper, Arabian American Oil Company; Carl B. 
Spaeth, Stanford University; Marjorie Whiteman, Department of State. 

The Nominating Committee elected for the coming year is: Clyde 
Eagleton, New York University, Chairman; Louis B. Wehle, New York; 
Charles E. Martin, University of Washington; Ruth C. Lawson, Mount 
Holyoke College; William W. Bishop, Jr., University of Michigan. 

H. FINCH 


ALBERT DE GEOUFFRE DE LA PRADELLE 
MARCH 30, 1871-FEBRUARY 2, 1955 
In the death of M. de La Pradelle international law, the international 
community, and humanity, lost a devoted and valuable servant. M. de La 
Pradelle was a talented and energetic worker in the field of international 
jurisprudence and also in humanitarian enterprises of all kinds. 
Space does not permit a recital here of his various activities in these 


fields. His academic preparation was, of course, unexceptionable—lauréat 
de la Faculté de Droit, doctorat (médaille d’or), and so on; this was fol- 
lowed by a distinguished career in Grenoble, Paris, The Hague, and many 
other international centers. M. de La Pradelle’s writings and editorial 
activities were legion, the best known being the Revue de Droit Interna- 
tional and the Revue de Droit International Privé. Countless articles, 
comments, and other contributions appeared in scores of European journals 
of all types. De La Pradelle held numerous official posts under his own 
government and other governments and international agencies. He held 
numerous distinctions and orders of merit in various countries. He was 
a doctor honoris causa of Columbia University. 

M. de La Pradelle was not without his personal opinions, social and 
political. He was criticized for these views in various quarters, but no 
one ever challenged his idealism, his public spirit, his devotion to inter- 
national co-operation and justice. His chief criticism of the League of 
Nations, for example, was the relatively light emphasis placed upon inter- 
national law under its auspices. 

The undersigned had the privilege and the pleasure of working with M. 
de La Pradelle in the Ethopian affair. He was, as on all other occasions, 
erudite, competent, charming; he was far above the level of the officials 
and other persons with whom he had to deal. The international com- 
munity and the world would be very much better off if we had more col- 


leagues of the stature of M. Albert de Geouffre de La Pradelle. 
we 


JUDICIAL DECISIONS 
By Ottver J. Lissitzyn 


Of the Board of Editors 


Nationality—claims—naturalization in claimant state—effect of lack 
of genuine connection with claimant state 

NorreBoHM Case (LIECHTENSTEIN v. GUATEMALA). I.C.J. Reports, 
1955, p. 4. 

International Court of Justice... Judgment of April 6, 1955. 


Liechtenstein brought this case against Guatemala, asking the Court to 
declare that 


The Government of Guatemala in arresting, detaining, expelling and 
refusing to readmit Mr. Nottebohm and in seizing and retaining his 
property without compensation acted in breach of their obligations 
under international law and consequently in a manner requiring the 
payment of reparation. 


Liechtenstein further asked damages and the restoration of Nottebohm’s 
property in Guatemala, or alternatively payment of the ‘‘estimated present 
market value of the seized property had it been maintained in its original 
condition.”’ 

Guatemala asked the Court to declare the claim inadmissible (i) because 
of the lack of prior diplomatic negotiations, (ii) on grounds of nationality 
of the claimant, and (iii) for failure to exhaust local remedies. Guatemala 
also contended that there was no violation of international law committed 
by Guatemala in regard to Mr. Nottebohm. On the nationality point, 
Guatemala contended that Nottebohm had not ‘‘ properly acquired Liechten- 
stein nationality in accordance with the law of the Principality,’’ that 
‘naturalization was not granted to Mr. Nottebohm in accordance with the 
generally recognized principles in regard to nationality,’’ and that 


Mr. Nottebohm appears to have solicited Liechtenstein nationality 
fraudulently, that is to say, with the sole object of acquiring the status 
of a neutral national before returning to Guatemala, and without any 
genuine intention to establish a durable link, excluding German 
nationality, between the Principality and himself. 


The Court found that Nottebohm was born in Germany September 16, 
1881, was German by birth, and still possessed German nationality in 
October, 1939, when he applied for naturalization in Liechtenstein. He 
became a resident of Guatemala in 1905 and remained in business there, 


1 Composed for this case of Judge Hackworth, President; Judge Badawi, Vice Presi- 
dent; Judges Basdevant, Zoriti¢, Klaestad, Read, Hsu Mo, Armand-Ugon, Kojevnikov, 
Zafrulla Khan, Moreno Quintana, Cordova; and Judges ad hoc Guggenheim and Garcia 
Bauer. The French text of the judgment is authoritative. 
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making trips back to Germany for business and to other countries for holi- 
days. After 1931 he paid a few visits to a brother who lived in Liechten- 
stein. His other brothers, relatives and friends were in Germany and 
Guatemala. He ‘‘continued to have his fixed abode in Guatemala until 
1943.’’ In the spring of 1939 he left Guatemala and went to Germany 
and Liechtenstein, applying in Liechtenstein for naturalization through his 
attorney on October 9, 1939. During October his naturalization was com- 
pleted, he took the oath of allegiance, and on December 1 his Liechtenstein 
passport was visaed by the Guatemalan Consul General in Zurich. Notte- 
bohm returned to Guatemala early in 1940. In 1943 Nottebohm was taken 
into custody and removed to the United States as a dangerous enemy alien, 
where he was detained in internment until early 1946. Upon his release 
he went to Liechtenstein. Meanwhile Guatemala had proceeded against 
his property as that of an enemy alien. 

It appeared that under Liechtenstein law the applicant for naturaliza- 
tion must prove that his acceptance into the ‘‘Home Corporation”’ 
(Heimatverband) of a Liechtenstein commune has been promised, that he 
will lose his former nationality (though this may be waived), that he has 
resided at least three years in the territory of the Principality (though 
‘*this requirement can be dispensed with in circumstances deserving special 
consideration and by way of exception’’), and that certain fees are paid. 

The Court held, by 11 votes to 3, ‘‘that the claim submitted by the 
Principality of Liechtenstein is inadmissible.’’ Judges Klaestad and Read, 
and Judge ad hoc Guggenheim, gave dissenting opinions. 

In its opinion the Court stated: 


Thus, the real issue before the Court is the admissibility of the claim 
of Liechtenstein in respect of Nottebohm. Liechtenstein’s first sub- 
mission referred to above is a reason advanced for a decision by the 
Court in favour of Liechtenstein, while the several grounds given by 
Guatemala on the question of nationality are intended as reasons for 
the inadmissibility of Liechtenstein’s claim. The present task of the 
Court is limited to adjudicating upon the admissibility of the claim 
of Liechtenstein in respect of Nottebohm on the basis of such reasons as 
it may itself consider relevant and proper. 

In order to decide upon the admissibility of the Application, the 
Court must ascertain whether the nationality conferred on Nottebohm 
by Liechtenstein by means of a naturalization which took place in the 
circumstances which have been described, can be validly invoked as 
against Guatemala, whether it bestows upon Liechtenstein a sufficient 
title to the exercise of protection in respect of Nottebohm as against 
Guatemala and therefore entitles it to seise the Court of a claim re- 
lating to him. In this connection, Counsel for Liechtenstein said: 
“*the essential question is whether Mr. Nottebohm, having acquired 
the nationality of Liechtenstein, that acquisition of nationality is one 
which must be recognized by other States.’’ This formulation is 
accurate, subject to the twofold reservation that, in the first place, 
what is involved is not recognition for all purposes but merely for the 
purposes of the admissibility of the Application, and, secondly, that 
what is involved is not recognition by all States but only by Guatemala. 

The Court does not propose to go beyond the limited scope of the 
question which it has to decide, namely whether the nationality con- 
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ferred on Nottebohm can be relied upon as against Guatemala in 
justification of the proceedings instituted before the Court. It must 
decide this question on the basis of international law; to do so is 
consistent with the nature of the question and with the nature of the 
Court’s own function. 

In order to establish that the Application must be held to be ad- 
missible, Liechtenstein has argued that Guatemala formerly recognized 
the naturalization which it now challenges and cannot therefore be 
heard to put forward a contention which is inconsistent with its former 


attitude. 


The Court did not find in the facts anything ‘‘to show that before the 
institution of proceedings Guatemala had recognized Liechtenstein’s title 
to exercise protection in favour of Nottebohm and that it is thus pre- 
eluded from denying such a title.’’ Nor was any recognition by Guatemala 
found in the correspondence concerning the case. The Court continued: 


Since no proof has been adduced that Guatemala has recognized the 
title to the exercise of protection relied upon by Liechtenstein as 
being derived from the naturalization which it granted to Nottebohm, 
the Court must consider whether such an act of granting nationality 
by Liechtenstein directly entails an obligation on the part of Guatemala 
to recognize its effect, namely, Liechtenstein’s right to exercise its 
protection. In other words, it must be determined whether that uni- 
lateral act by Liechtenstein is one which can be relied upon against 
Guatemala in regard to the exercise of protection. The Court will deal 
with this question without considering that of the validity of Notte- 
bohm’s naturalization according to the law of Liechtenstein. 

It is for Liechtenstein, as it is for every sovereign State, to settle 
by its own legislation the rules relating to the acquisition of its na- 
tionality, and to confer that nationality by naturalization granted by 
its own organs in accordance with that legislation. It is not necessary 
to determine whether international law imposes any limitations on its 
freedom of decision in this domain. Furthermore, nationality has its 
most immediate, its most far-reaching and, for most people, its only 
effects within the legal system of the State conferring it. Nationality 
serves above all to determine that the person upon whom it is con- 
ferred enjoys the rights and is bound by the obligations which the law 
of the State in question grants to or imposes on its nationals. This 
is implied in the wider concept that nationality is within the domestic 
jurisdiction of the State. 

But the issue which the Court must decide is not one which pertains 
to the legal system of Liechtenstein. It does not depend on the law 
or on the decision of Liechtenstein whether that State is entitled to 
exercise its protection, in the case under consideration. To exercise 
protection, to apply to the Court is to place oneself on the plane of 
international law. It is international law which determines whether 
a State is entitled to exercise protection and to seise the Court. 

The naturalization of Nottebohm was an act performed by Liechten- 
stein in the exercise of its domestic jurisdiction. The question to be 
decided is whether that act has the international effect here under 
consideration. 

International practice provides many examples of acts performed 
by States in the exercise of their domestic jurisdiction which do not 
necessarily or automatically have international effect, which are not 
necessarily and automatically binding on other States or which are 
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binding on them only subject to certain conditions: this is the case, 
for instance, of a judgment given by the competent court of a State 
which it is sought to invoke in another State. 

In the present case it is necessary to determine whether the naturali- 
zation conferred on Nottebohm can be successfully invoked against 
Guatemala, whether, as has already been stated, it can be relied upon 
as against that State, so that Liechtenstein is thereby entitled to ex- 
ercise its protection in favour of Nottebohm against Guatemala. 

When one State has conferred its nationality upon an individual 
and another State has conferred its own nationality on the same person, 
it may occur that each of these States, considering itself to have acted 
in the exercise of its domestic jurisdiction, adheres to its own view 
and bases itself thereon in so far as its own actions are concerned. 
In so doing, each State remains within the limits of its domestic 
jurisdiction. 

This situation may arise on the international plane and fall to be 
considered by international arbitrators or by the courts of a third 
State. If the arbitrators or the courts of such a State should confine 
themselves to the view that nationality is exclusively within the do- 
mestic jurisdiction of the State, it would be necessary for them to find 
that they were confronted by two contradictory assertions made by 
two sovereign States, assertions which they would consequently have 
to regard as of equal weight, which would oblige them to allow the 
contradiction to subsist and thus fail to resolve the conflict submitted 
to them. 

In most cases arbitrators have not strictly speaking had to decide 
a conflict of nationality as between States, but rather to determine 
whether the nationality invoked by the applicant State was one which 
could be relied upon as against the respondent State, that is to say, 
whether it entitled the applicant State to exercise protection. Inter- 
national arbitrators, having before them allegations of nationality by 
the applicant State which were contested by the respondent State, 
have sought to ascertain whether nationality had been conferred by the 
applicant State in circumstances such as to give rise to an obligation 
on the part of the respondent State to recognize the effect of that 
nationality. In order to decide this question arbitrators have evolved 
certain principles for determining whether full international effect 
was to be attributed to the nationality invoked. The same issue is 
now before the Court: it must be resolved by applying the same 
principles. 

The courts of third States, when confronted by a similar situation, 
have dealt with it in the same way. They have done so not in con- 
nection with the exercise of protection, which did not arise before them, 
but where two different nationalities have been invoked before them 
they have had, not indeed to decide such a dispute as between the two 
States concerned, but to determine whether a given foreign nationality 
which had been invoked before them was one which they ought to 
recognize. 

International arbitrators have decided in the same way numerous 
eases of dual nationality, where the question arose with regard to the 
exercise of protection. They have given their preference to the real 
and effective nationality, that which accorded with the facts, that based 
on stronger factual ties between the person concerned and one of the 
States whose nationality is involved. Different factors are taken into 
consideration, and their importance will vary from one case to the 
next: the habitual residence of the individual concerned is an im- 
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portant factor, but there are other factors such as the centre of his 
interests, his family ties, his participation in public life, attachment 
shown by him for a given country and inculeated in his children, ete. 

Similarly, the courts of third States, when they have before them 
an individual whom two other States hold to be their national, seek 
to resolve the conflict by having recourse to international criteria and 
their prevailing tendency is to prefer the real and effective nationality. 

The same tendency prevails in the writings of publicists and in 
practice. This notion is inherent in the provisions of Article 3, para- 
graph 2, of the Statute of the Court. National laws reflect this tend- 
ency when, inter alia, they make naturalization dependent on condi- 
tions indicating the existence of a link, which may vary in their pur- 
pose or in their nature but which are essentially concerned with this 
idea. The Liechtenstein Law of January 4th, 1934, is a good example. 

The practice of certain States which refrain from exercising protec- 
tion in favour of a naturalized person when the latter has in fact, by 
his prolonged absence, severed his links with what is no longer for him 
anything but his nominal country, manifests the view of these States 
that, in order to be capable of being invoked against another State, 
nationality must correspond with the factual situation. A similar 
view is manifested in the relevant provisions of the bilateral nation- 
ality treaties concluded between the United States of America and 
other States since 1868, such as those sometimes referred to as the 
Bancroft Treaties, and in the Pan-American Convention, signed at 
Rio de Janeiro on August 13th, 1906, on the status of naturalized 
citizens who resume residence in their country of origin. 

The character thus recognized on the international level as pertain- 
ing to nationality is in no way inconsistent with the fact that inter- 
national law leaves it to each State to lay down the rules governing 
the grant of its own nationality. The reason for this is that the di- 
versity of demographic conditions has thus far made it impossible for 
any general agreement to be reached on the rules relating to nation- 
ality, although the latter by its very nature affects international re- 
lations. It has been considered that the best way of making such 
rules accord with the varying demographic conditions in different 
countries is to leave the fixing of such rules to the competence of each 
State. On the other hand, a State cannot claim that the rules it has 
thus laid down are entitled to recognition by another State unless it 
has acted in conformity with this general aim of making the legal bond 
of nationality accord with the individual’s genuine connection with 
the State which assumes the defence of its citizens by means of pro- 
tection as against other States. 

The requirement that such a concordance must exist is to be found 
in the studies carried on in the course of the last thirty years upon 
the initiative and under the auspices of the League of Nations and the 
United Nations. It explains the provision which the Conterence for 
the Codification of International Law, held at The Hague in 1930, in- 
serted in Article I of the Convention relating to the Conflict of Nation- 
ality Laws, laying down that the law enacted by a State for the pur- 
pose of determining who are its nationals ‘‘shall be recognized by other 
States in so far as it is consistent with . . . international custom, and 
the principles of law generally recognized with regard to nationality.”’ 
In the same spirit, Article 5 of the Convention refers to criteria of the 
individual’s genuine connections for the purpose of resolving questions 
of dual nationality which arise in third States. 
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According to the practice of States, to arbitral and judicial decisions 
and to the opinions of writers, nationality is a legal bond having as its 
basis a social fact of attachment, a genuine connection of existence, 
interests and sentiments, together with the existence of reciprocal 
rights and duties. It may be said to constitute the juridical expres- 
sion of the fact that the individual upon whom it is conferred, either 
directly by the law or as the result of an act of the authorities, is in 
fact more closely connected with the population of the State conferring 
nationality than with that of any other State. Conferred by a State, 
it only entitles that State to exercise protection vis-a-vis another State, 
if it constitutes a translation into juridical terms of the individual’s 
connection with the State which has made him its national. 

Diplomatic protection and protection by means of international ju- 
dicial proceedings constitute measures for the defence of the rights of 
the State. As the Permanent Court of International Justice has said 
and has repeated, ‘‘by taking up the case of one of its subjects and by 
resorting to diplomatic action or international judicial proceedings on 
his behalf, a State is in reality asserting its own rights—its right to 
ensure, in the person of its subjects, respect for the rules of interna- 
tional law’’ (P.C.I.J., Series A, No. 2, p. 12, and Series A/B, Nos. 
20-21, p. 17). 

Since this is the character which nationality must present when it 
is invoked to furnish the State which has granted it with a title to the 
exercise of protection and to the institution of international judicial 
proceedings, the Court must ascertain whether the nationality granted 
to Nottebohm by means of naturalization is of this character, or, in 
other words, whether the factual connection between Nottebohm and 
Liechtenstein in the period preceding, contemporaneous with and fol- 
lowing his naturalization appears to be sufficiently close, so preponder- 
ant in relation to any connection which may have existed between him 
and any other State, that it is possible to regard the nationality con- 
ferred upon him as real and effective, as the exact juridical expression 
of a social fact of a connection which existed previously or came into 
existence thereafter. 

Naturalization is not a matter to be taken lightly. To seek and to 
obtain it is not something that happens frequently in the life of a 
human being. It involves his breaking of a bond of allegiance and his 
establishment of a new bond of allegiance. It may have far-reaching 
consequences and involve profound changes in the destiny of the in- 
dividual who obtains it. It concerns him personally, and to consider 
it only from the point of view of its repercussions with regard to his 
property would be to misunderstand its profound significance. In 
order to appraise its international effect, it is impossible to disregard 
the circumstances in which it was conferred, the serious character 
which attaches to it, the real and effective, and not merely the verbal 
preference of the individual seeking it for the country which grants 
it to him. 

At the time of his naturalization does Nottebohm appear to have 
been more closely attached by his tradition, his establishment, his in- 
terests, his activities, his family ties, his intentions for the near future 
to Liechtenstein than to any other State? ... 

The essential facts are as follows: 

At the date when he applied for naturalization Nottebohm had been 
a German national from the time of his birth. He had always re- 
tained his connections with members of his family who had remained 
in Germany and he had always had business connections with that 
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country. His country had been at war for more than a month, and 
there is nothing to indicate that the application for naturalization 
then made by Nottebohm was motivated by any desire to dissociate 
himself from the Government of his country. 

He had been settled in Guatemala for 34 years. He had carried on 
his activities there. It was the main seat of his interests. He re- 
turned there shortly after his naturalization, and it remained the 
centre of his interests and of his business activities. He stayed there 
until his removal as a result of war measures in 1943. He subse- 
quently attempted to return there, and he now complains of Guate- 
mala’s refusal to admit him. There, too, were several members of his 
family who sought to safeguard his interests. 

In contrast, his actual connections with Liechtenstein were extremely 
tenuous. No settled abode, no prolonged residence in that country at 
the time of his application for naturalization: the application indi- 
cates that he was paying a visit there and confirms the transient char- 
acter of this visit by its request that the naturalization proceedings 
should be initiated and concluded without delay. No intention of 
settling there was shown at that time or realized in the ensuing weeks, 
months or years—on the contrary, he returned to Guatemala very 
shortly after his naturalization and showed every intention of remain- 
ing there. If Nottebohm went to Liechtenstein in 1946, this was be- 
cause of the refusal of Guatemala to admit him. No indication is 
given of the grounds warranting the waiver of the condition of resi- 
dence, required by the 1934 Nationality Law, which waiver was im- 
plicitly granted to him. There is no allegation of any economic in- 
terests or of any activities exercised or to be exercised in Liechtenstein, 
and no manifestation of any intention whatsoever to transfer all or 
some of his interests and his business activities to Liechtenstein. 
It is unnecessary in this connection to attribute much importance to 
the promise to pay the taxes levied at the time of his naturalization. 
The only links to be discovered between the Principality and Notte- 
bohm are the short sojourns already referred to and the presence in 
Vaduz of one of his brothers: but his brother’s presence is referred to 
in his application for naturalization only as a reference to his good 
conduct. Furthermore, other members of his family have asserted 
Nottebohm’s desire to spend his old age in Guatemala. 

These facts clearly establish, on the one hand, the absence of any 
bond of attachment between Nottebohm and Liechtenstein and, on the 
other hand, the existence of a long-standing and close connection be- 
tween him and Guatemala, a link which his naturalization in no way 
weakened. That naturalization was not based on any real prior con- 
nection with Liechtenstein, nor did it in any way alter the manner of 
life of the person upon whom it was conferred in exceptional cireum- 
stances of speed and accommodation. In both respects, it was lacking 
in the genuineness requisite to an act of such importance, if it is to be 
entitled to be respected by a State in the position of Guatemala. It 
was granted without regard to the concept of nationality adopted in 
international relations. 

Naturalization was asked for not so much for the purpose of obtain- 
ing a legal recognition of Nottebohm’s membership in fact in the popu- 
lation of Liechtenstein, as it was to enable him to substitute for his 
status as a national of a belligerent State that of a national of a neu- 
tral State, with the sole aim of thus coming within the protection of 
Liechtenstein but not of becoming wedded to its traditions, its inter- 
ests, its way of life or of assuming the obligations—other than fiscal 
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obligations—and exercising the rights pertaining to the status thus 
acquired. 

Guatemala is under no obligation to recognize a nationality granted 
in such circumstances. Liechtenstein consequently is not entitled to 
extend its protection to Nottebohm vis-a-vis Guatemala and its claim 
must, for this reason, be held to be inadmissible. 

The Court is not therefore called upon to deal with the other pleas 
in bar put forward by Guatemala or the Conclusions of the Parties 
other than those on which it is adjudicating in accordance with the 
reasons indicated above. 


Gold of the National Bank of Albania—meaning of word ‘‘belonged’’ 
—Inter-Allied Reparations Agreement—restitution 

ARBITRAL OPINION RELATIVE TO THE GOLD OF THE NATIONAL BANK OF 
AupaniA. 10 Annuaire Suisse de Droit International 11 (1953). 

Brussels, February 20, 1953. Sauser-Hall, Arbitrator. 


In 1925 a private financial group, in which Italian interests played the 
leading réle, entered into an agreement with the Albanian Government 
for the organization of a National Bank of Albania, as authorized by 
special Albanian legislation. Under this legislation, the seat of the direc- 
tion centrale of the Bank was to be at the Albanian capital, but the seat 
of the Council (Conseil) and of the Committee of Administration (Comité 
d’administration) could be established abroad. The Bank was to be the 
depository of Albanian state funds and was to perform the functions of a 
public treasury. It was given the power to coin metallic money and to 
issue paper currency which was to be covered by a gold reserve. 

The Bank was organized at a meeting in Rome in the form of a joint- 
stock company (société par actions), and its statutes, which were in con- 
formity with the Albanian legislation, were approved by the Italian Min- 
ister of Finance and deposited with the Albanian Minister of Finance. 
Under the statutes, the seat of the Council and the Committee of Ad- 
ministration was fixed at Rome, where all the shareholders’ meetings were 
held. The Bank’s gold reserve was purchased in the international 
market with Italian currency and, except for small amounts kept in the 
Albanian offices of the Bank, was at all times deposited at Rome, mostly 
at the Italian Mint (Hétel de la Monnaie). Italian nationals at the outset 
held 45% of the common stock and all of the founders’ shares. The 
Albanian Government at no time held any of the Bank’s capital. The 
proportion of the common stock held by Albanian nationals gradually 
dropped from 30% at the beginning to 1.5% by September, 1943. In 
1935, the Italian Government nationalized by decree all of the stock held 
by the Italian stockholders and also embarked on a program of purchasing 
stock held by foreign interests, with the result that as of September 16, 
1943, the Italian state owned 88.5% of the Bank’s common stock and 
founders’ shares. 

On September 16, 1943, the Bank’s gold in Rome was seized by the 
German forces and removed to Berlin, where, under an agreement with 
the Albanian Government, it was earmarked for the direction centrale 
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of the National Bank of Albania and kept at the Reichsbank. On Janu- 
ary 13, 1945, the National Anti-Fascist Council of Albanian Liberation 
enacted a law annulling the agreement of 1925 for the creation of the 
Bank and transferring to the Albanian State the Bank’s assets and liabili- 
ties. 

The Inter-Allied Reparations Agreement of Paris, signed on January 
14, 1946, by 18 states including the United States, France, the United 
Kingdom and Albania, provided for the pooling of all monetary gold 
found in Germany and its ‘‘distribution as restitution’’ among the par- 
ticipating countries in proportion to their respective losses of gold through 
looting or wrongful removal to Germany. Under the terms of the Paris 
Agreement Italy was in 1947 admitted to its benefits by a special protocol. 
The governments of the United States, France and the United Kingdom, 
acting pursuant to the Paris Agreement, established a Tripartite Commis- 
sion for the Restitution of Monetary Gold. Albania and Italy claimed the 
gold of the National Bank of Albania removed from Rome. The Tri- 
partite Commission referred these conflicting claims to the three govern- 
ments by which it had been set up. The latter, on April 25, 1951, signed 
in Washington an agreement to seek the opinion of an arbitrator, to be 
designated by the President of the International Court of Justice, on the 
question whether the gold ‘‘belonged’’ to Albania or to Italy or to neither. 
The three governments undertook to accept the arbitrator’s opinion. The 
governments of Albania and Italy, as well as the three signatory govern- 
ments, were to be assured the opportunity to present to the arbitrator all 
the documents, proofs and arguments concerning the questions submitted 
to him. 

The President of the International Court of Justice designated M. 
Georges Sauser-Hall, of Swiss nationality, as the arbitrator. Despite an 
invitation from the arbitrator, the Albanian Government failed to par- 
ticipate in the proceedings which began on November 5, 1951. The 
United States did not take an active part. Italy reiterated its claim to 
the gold. The United Kingdom, interested in the possibility of applying 
the gold in satisfaction of the judgment of the International Court of 
Justice in the Corfu Channel case in its favor, as provided in a Declaration 
attached to the Washington Agreement of 1951,’ supported the claim of 
Albania. France maintained that the gold belonged neither to Italy nor 
to Albania. 

After disposing of some subsidiary points, and noting that the Paris 
Agreement on gold was based on the recognition of a right of postliminium, 
the arbitrator considered the meaning of the word ‘‘belonged’’ (apparte- 
nait) in the Washington Agreement and a corresponding expression in the 
Paris Agreement. He held that he had to pass on the respective claims 
as of September 16, 1943, the date on which the gold was removed from 
Rome, and that he could not consider claims based on events subsequent 


1 See the Judgment of the International Court of Justice in the Case of the Monetary 
Gold Removed from Rome in 1943, [1954] I.C.J. Rep. 19, digested in 48 A.J.I.L. 649 


(1954). 


4 


JUDICIAL DECISIONS 405 


to that date. According to the dictionaries, the arbitrator found, the 
word ‘‘belong’’ and its French equivalent could either refer to ownership 
or signify ‘‘to pertain, to relate, to concern.’’ It was the latter meaning, 
the arbitrator thought, that must be attributed to the term ‘‘belong.”’ 
The narrower meaning could not have been intended by the parties, since 
it would have assured the restitution of monetary gold only to those states 
which owned such gold outright. The parties must have known that in a 
majority of states the monopoly of issue of paper money covered by a 
gold reserve was entrusted to banks which were owned by private persons 
in whole or in part and had legal personalities distinct from those of the 
states. Moreover, the adoption of the French view that the gold be- 
longed neither to Italy nor to Albania would leave open the question of 
the restitution of the gold. Italy never owned the gold nor did the gold 
ever figure in the accounts of any public or private Italian bank; it was not 
Italian monetary gold. On the other hand, although the gold was not 
owned by Albania, it covered Albanian paper currency, and related to or 
concerned Albania, being the property of a bank governed by Albanian 
law which played the role of a central bank in Albanian financial economy. 
The latter was seriously affected by the loss of the gold. These and other 
facts and considerations, the arbitrator held, established that the gold 
belonged to Albania within the meaning of the Paris Agreement. 


Sovereign immunity of foreign state—restrictions—jurisdiction over 
counterclaims 

NaTIOoNAL City BANK oF NEw York v. Repusiic or Cura. 348 
U. S. 356. 

U. S. Supreme Court, March 7, 1955. Frankfurter, J.* 


An agency of the Republic of China in 1948 established a $200,000 de- 
posit account with petitioner bank. When respondent sought to withdraw 
the funds the bank refused to pay and was sued in a U. S. district court. 
The bank interposed two counterclaims seeking an affirmative judgment 
for $1,634,432 on defaulted Treasury Notes of respondent owned by the 
bank. The Court of Appeals affirmed a judgment dismissing the counter- 
claims.? On certiorari, the bank dropped its demand for affirmative re- 
lief, reducing the counterclaims to mere demands for set-off. The Su- 
preme Court reversed the judgment and remanded the case with directions 
to reinstate the counterclaims. The Court said‘ in part: 


The status of the Republic of China in our courts is a matter for 
determination by the Executive and is outside the competence of this 
Court. Accordingly, we start with the fact that the Republic and its 
governmental agencies enjoy a foreign sovereign’s immunities to the 
same extent as any other country duly recognized by the United 
States. . 


1 Reed, Burton and Clark, JJ., dissented. 

248 A.J.I.L. 332 (1954). 

%In a footnote, the Supreme Court indicated that the counterclaims had been con- 
fined to a set-off ‘‘as a result of the accepted jurisprudence of sovereign immunity.’’ 

* Footnotes omitted. 
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The freedom of a foreign sovereign from being haled into court as 
a defendant has impressive title-deeds. Very early in our history 
this immunity was recognized. De Moitez v. The South Carolina, 
Bee 422, 17 Fed. Cas. 574, No. 9,697 (Admiralty Court of Pa., 1781, 
Francis Hopkinson, J.), and it has since become part of the fabric 
of our law. It has become such solely through adjudications of this 
Court. Unlike the special position accorded our States as party de- 
fendants by the Eleventh Amendment, the privileged position of a 
foreign state is not an explicit command of the Constitution. It rests 
on considerations of policy given legal sanction by this Court... . 

But even the immunity enjoyed by the United States as territorial 
sovereign is a legal doctrine which has not been favored by the test 
of time. It has increasingly been found to be in conflict with the 
growing subjection of governmental action to the moral judgment. .. . 

The outlook and feeling thus reflected are not merely relevant to 
our problem. They are important. The claims of dominant opinion 
rooted in sentiments of justice and public morality are among the 
most powerful shaping-forces in lawmaking by courts. Legislation 
and adjudication are interacting influences in the development of 
law. A steady legislative trend, presumably manifesting a strong 
social policy, properly makes demands on the judicial process. . 

More immediately touching the evolution of legal doctrines regard- 
ing a foreign sovereign’s immunity is the restrictive policy that our 
State Department has taken toward the claim of such immunity. As 
the responsible agency for the conduct of foreign affairs, the State 
Department is the normal means of suggesting to the courts that a 
sovereign be granted immunity from a particular suit. . . . Its failure 
or refusal to suggest such immunity has been accorded significant 
weight by this Court. . . . Recently the State Department has pro- 
nounced broadly against recognizing sovereign immunity for the com- 
mercial operations of a foreign government. .. . 

And so we come to the immediate situation before us. The short of 
the matter is that we are not dealing with an attempt to bring a 
recognized foreign government into one of our courts as a defendant 
and subject it to the rule of law to which nongovernmental obligors 
must bow. We have a foreign government invoking our law but 
resisting a claim against it which fairly would curtail its recovery. 
It wants our law, like any other litigant, but it wants our law free 
from the claims of justice. It becomes vital, therefore, to examine 
the extent to which the considerations which led this Court to bar a 
suit against a sovereign in The Schooner Exchange are applicable 
here to foreclose a court from determining, according to prevailing 
law, whether the Republic of China’s claim against the National City 
Bank would be unjustly enforced by disregarding legitimate claims 
against the Republic of China. As expounded in The Schooner Ex- 
change, the doctrine is one of implied consent by the territorial 
sovereign to exempt the foreign sovereign from its ‘‘exclusive and ab- 
solute’’ jurisdiction, the implication deriving from standards of public 
morality, fair dealing, reciprocal self-interest, and respect for the 
**power and dignity’’ of the foreign sovereign. 

(a) The Court of Claims is available to foreign nationals (or their 
governments) on a simple condition: that the foreign national’s gov- 
ernment can be sued in its courts on claims by our citizens. . . . Thus 
it seems only fair to subject a foreign sovereign, coming into our 
courts by its own choice, to a liability substantially less than our own 
Government long ago willingly assumed. 
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(b) The Republic of China is apparently suable on contract claims 
in its own courts, and Americans have the same rights as Chinese in 
those courts. No parochial bias is manifest in our courts which would 
make it an affront to the ‘‘power and dignity’’ of the Republic of 
China for us to subject it to counterclaims in our courts when it enter- 
tains affirmative suits in its own. Decisions of the Chinese courts 
which seem to grant absolute immunity from direct suit to foreign 
sovereigns are inapposite in this context and in light of our State 
Department’s reluctance to raise the defense of sovereign immunity 
in foreign courts . 

(c) Respondent urges that fiscal management falls within the cate- 
gory of immune operations of a foreign government as defined by the 
State Department’s 1952 pronouncement. This is not to be denied, 
but it is beside the point. A sovereign has freely come as a suitor 
into our courts; our State Department neither has been asked nor has 
it given the slightest intimation that in its judgment allowance of 
counterclaims in such a situation would embarrass friendly relations 
with the Republic of China. 

(d) It is recognized that a counterclaim based on the subject matter 
of a sovereign’s suit is allowed to cut into the doctrine of immunity. 
This is proof positive that the doctrine is not absolute, and that con- 
siderations of fair play must be taken into account in its application. 
But the limitation of ‘‘based on the subject matter’’ is too indetermi- 
nate, indeed too capricious, to mark the bounds of the limitations on 
the doctrine of sovereign immunity. There is great diversity among 
courts on what is and what is not a claim ‘‘based on the subject mat- 
ter of the suit’’ or ‘‘growing out of the same transaction.’’ . . . No 
doubt the present counterclaims cannot fairly be deemed to be related 
to the Railway Agency’s deposit of funds except insofar as the trans- 
actions between the Republic of China and the petitioner may be re- 
garded as aspects of a continuous business relationship. The point 
is that the ultimate thrust of the consideration of fair dealing which 
allows a setoff or counterclaim based on the same subject matter reaches 
the present situation. The considerations found controlling in The 
Schooner Exchange are not here present, and no consent to immunity 
can properly be implied... . 


U. S. executive agreements—walidity 
Unitep States v. Guy W. Capps, Inc. 348 U. S. 296. 
U. S. Supreme Court, February 7, 1955. Burton, J. 


The United States sued as third-party beneficiary an importer of po- 
tatoes for breach of a contract not to divert for table-stock purposes seed 
potatoes imported from Canada. The contract had been made to carry out 
an executive agreement between Canada and the United States. The 
Court of Appeals affirmed a judgment directing a verdict for defendant, 
on the ground that the executive agreement was void. The Supreme 
Court ‘‘granted certiorari to determine whether the significant constitu- 
tional and statutory questions discussed by the Court of Appeals were 
necessary for the decision of the case and, if so, to give them considera- 
tion.’’ It found that the evidence did not show a violation of the contract 


148 AJ.I.L. 153 (1954). 
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and unanimously affirmed the decision solely on this ground, saying in 
part: 
In view of the foregoing, there is no occasion for us to consider 


the other questions discussed by the Court of Appeals. The decision 
in this case does not rest upon them. 


International organizations—United Nations—privileges and immuni- 
ties—employees—testimony before Congressional committees 

KEENEY v. UNITED States. 218 F.(2d) 843 

U. S. Ct. of Appeals, Dist. of Col., Aug. 26, 1954; petition for re- 
hearing in bane denied, Oct. 22, 1954. Edgerton, Ct. J. 


Appellant, a former employee of the United Nations, was prosecuted 
for contempt of Congress because she did not answer, when testifying 
before a Subcommittee of the Committee on the Judiciary of the United 
States Senate, the question whether anyone in the State Department had 
aided her in obtaining employment with the United Nations. She asserted 
a privilege by reason of the Charter and the Staff Rules of the United 
Nations. On appeal, her conviction * was reversed and a new trial ordered. 
The court held that there were errors in the admission of evidence and 
that ‘‘{ijn so far as the answer depends upon data in the files of the 
United Nations or upon information derived from those files, it was 
privileged by the Charter and the Staff Rules and could not legally be 
revealed.’’ Prettyman, Ct. J., concurring, indicated that information 
obtained outside official channels was not privileged. Danaher, Ct. J., 
concurring, was of the same opinion, but felt that the court did not have 
to pass on the question of privilege, since there was no suggestion that 
‘‘by virtue of her official position the appellant gleaned knowledge from 
the official files as to how her employment came about.’’ Edgerton, Ct. J., 
speaking on this issue only for himself, thought that 

Compulsory disclosure of the persons who influence appointments to 
the staff of the United Nations would not be consistent with the in- 
dependence of the Organization or ‘‘the exclusively international 
character of the responsibilities of the Secretary-General and the 
staff * * * (Art. 100, Par. 2.) And the prospect of such disclosure 
might influence staff members, in one degree or another, to regulate 
their official conduct with a view to avoiding embarrassment of spon- 
sors. The privilege of non-disclosure is therefore ‘‘necessary for the 
independent exercise of their functions in connection with the Organi- 
zation.’’ (Art. 105, Par. 2.) 


Military occupation—Japan—liability of United States for acts of 
Japanese Government directed by SCAP 

ANGLO CHINESE SHiIpprine CoMPANny v. States. 127 F. Supp. 
533.? 

U. S. Court of Claims, January 11, 1955. Whitaker, J. 


Plaintiff, a Hong Kong corporation, sued the United States for the use 
of its vessel, which had been seized by the Japanese during the war and 


1 Digested in 47 A.J.I.L. 715 (1953). 
2 Cert. denied. New York Times, May 24, 1955. 
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in 1946 located at Yokohama. The Supreme Commander for the Allied 
Powers directed the Japanese Government to retain it for the purpose of 
laying and repairing submarine cables, and it was accordingly retained 
until 1950. 

Plaintiff’s petition was dismissed. The court, after reciting various 
agreements for the postwar occupation and government of Japan, said? 


in part: 


It is clear that the occupation of Japan was a joint venture of the 
United States, the United Kingdom, the Union of Soviet Socialist 
Republics, and China; but does that absolve the individual nations 
from liability for an act taken on behalf of all? ... 

The Allied Powers, of course, was not a body politic. It was an 
association of sovereign states. Any action taken by the Supreme 
Commander for the Allied Powers was taken on behalf of the associa- 
tion, of course; but it was also taken on behalf of each one of the 
Allied Powers. Any action taken by him was taken as the agent of 
the United States of America, as the agent of Great Britain, and as 
the agent of China and of Russia. Whatever use there may have 
been of plaintiff’s vessel by the Allied Powers, it was a use by all of 
them. The Supreme Commander was acting as the agent for each 
of them. 

When private parties or private corporations or municipal corpora- 
tions enter into a joint venture, the parties are jointly and severally 
liable for the acts of their agent, and their individual property may 
be levied upon to satisfy any judgment, at least after the assets of 
the joint venture have been exhausted. Whether this rule should be 
applied to sovereign nations engaged in a joint enterprise has never 
been decided, and we do not now decide it, because we do not think 
any of the Allied Powers are liable, for the reasons to be stated. 

Plaintiff’s vessel never came into the possession of the occupying 
powers. When the Japanese conquered Hong Kong they seized the 
vessel and it remained in their possession until it was returned to its 
owners. It is true the Supreme Commander directed them to retain 
it, but this direction was issued only because the Japanese Government 
was powerless to act except with the approval of the Supreme Com- 
mander. ... 

The laying and repairing of these cables was for the benefit of 
Japan. Japan itself outfitted the vessel and manned it and used it 
in laying and repairing the cables. The responsibility for the use of 
it in so doing is Japan’s responsibility. The cables were not for 
temporary use by the Allied Powers only during their occupation; 
they were for long-time use extending far beyond the period of occupa- 
tion. The fact that the occupying powers got an incidental benefit 
from the use of them during their occupation renders them no more 
liable for the cost of laying and repairing them than any other person 
who might use them. That cost must be borne by Japan. That cost 
includes payment for the use of plaintiff’s vessel. 


Note: Cf. the opinion of the Swiss Federal Political Department con- 
cerning liability for damages sustained by Swiss nationals in the Interna- 
tional Zone of Tangier, April 30, 1952, in 10 Annuaire Suisse de Droit 


International 238 (1953). 


1 Footnote omitted. 
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Property of United States citizens abroad—effect of Fifth Amend- 
ment—executive agreements—confiscation and use of property in 
enemy territory—status of Austria 

Seery v. Unirep States. 127 F. Supp. 601. 

U. S. Court of Claims, January 11, 1955. Madden, J. 


Plaintiff, a naturalized citizen and resident of the United States, sued 
the United States for alleged damage to her houses in Austria, taken in 
July, 1945, by the United States Army for an officers’ club, and for alleged 
theft of personal property situated in the houses. She asserted that she 
was entitled to just compensation for her property taken for public use. 

Government’s motion to dismiss for lack of jurisdiction was denied. The 
court rejected the contention that the guarantee of just compensation 
contained in the Fifth Amendment was inapplicable because the property 
was not in the United States, citing Turney v. United States... Even if 
Austria were regarded as enemy territory, the court went on to say, the 
precedents cited by the Government did not support the contention that 
the property was subject to confiscation, since it was not a product of 
enemy soil, or hostile property, or property which endangered the safety 
of our troops, or property of a person who lived within the enemy lines. 
Furthermore, the use of the property was not necessary to permit a com- 
mander in the field to meet emergency situations. But the court deemed 
it unnecessary to decide the question of lawfulness of confiscation in 
enemy territory, since it held that Austria was not, at the time, enemy 
territory, being regarded by the Executive Department as a liberated 
nation. 

The court further considered the effect of an agreement between the 
U. S. High Commissioner in Austria and the Austrian Chancellor ? which 
provided for the payment by the United States of a sum of money to 
Austria in full settlement for all claims, including such as was here in- 
volved, and by which Austria guaranteed full protection to the United 
States against such claims. The court said in part: 


We are now confronted with this problem. From what we have 
said in this opinion, it is evident that we think that the plaintiff’s 
property was taken under such circumstances that she was entitled 
under the Fifth Amendment to the Constitution, to be paid just 
compensation. We must now decide whether the agreement took that 
right from her... . 

Whatever may be the true doctrine as to formally ratified treaties 
which conflict with the Constitution, we think that there can be no 
doubt that an executive agreement, not being a transaction which is 
even mentioned in the Constitution, cannot impair Constitutional 
rights. Statements made in our opinion in Etlimar Societe Anonyme 
of Casablanca v. United States, 106 F.Supp. 191, 123 Ct. Cl. 552, 
which point in the other direction, are hereby overruled. The decision 
in the Etlimar case, supra, was justified by the fact that the plaintiff 
there sought and obtained the compensation from France to which 
the executive agreement there involved relegated it... . 


1 Noted in 48 A.J.I.L. 513 (1954). 
261 Stat. 4168. 
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It is probably still the law that Congress could effectively destroy a 
citizen’s Constitutional right such as, for example, the right to just 
compensation upon a taking of his property by the Government, by a 
statute withdrawing the Government’s consent to be sued. But 
Congress have [sic] given consent to be sued for such a taking and 
has conferred jurisdiction upon this court to adjudicate such a suit. 
It would be indeed incongruous if the Executive Department alone, 
without even the limited participation by Congress which is present 
when a treaty is ratified, could not only nullify the Act of Congress 
consenting to suit on Constitutional claims, but, by nullifying that 
Act of Congress, destroy the Constitutional right of a citizen.* 


Extradition—political offenses—punishment as for a political crime— 
effect of conditions in Poland 

Re Kouczynskr. [1955] 1 All Eng. L.R. 31. 

England, Q. B. D., Dee. 13, 1954. Lord Goddard, C.J., Cassels and 
Devlin, JJ. 


Seven Polish members of the crew of a Polish fishing trawler in the 
North Sea took charge of the trawler, putting the master and other crew- 
men under restraint and wounding a political officer, and put into an 
English port where they asked for political asylum. Having been com- 
mitted by a magistrate, pursuant to a request of the Polish Government 
under a treaty of extradition, for extradition on a charge of revolt on the 
high seas and, in the case of Kolezynski, unlawful wounding, they applied 
for habeas corpus. The magistrate had found that all the acts were done 
by applicants solely for the purpose of leaving their country and in- 
volved a minimum of injury to persons and property. Habeas corpus was 
granted and the applicants released, having been permitted by the Secre- 
tary of State to remain in the country. 

The court recited the conditions prevailing in Poland as a police state, 
and pointed out that, under the British Extradition Act and the treaty 
with Poland, a fugitive was not to be surrendered if the offense charged 
was of political character or if he proved to the satisfaction of the court 
“that the requisition for his surrender has in fact been made with a view 
to try or punish him for an offence of a political character.’’ The court 
was of the belief that the applicants committed an offense of a political 
character and that, if surrendered, they would be punished as for a po- 
litical crime. Lord Goddard, C.J., said in part: 


The evidence . . . showed that the applicants while at sea found that 
a political officer was overhearing and recording their conversations 
and keeping observation on them for the purpose of preparing a case 
against them on account of their political opinions, presumably in 
order that they might be punished for holding or, at least, expressing 
them. A resultant prosecution would thus have been a political 
prosecution. The revolt of the crew was to prevent themselves being 
prosecuted for a political offence and in my opinion, therefore, the 
offence had a political character. ... The evidence as to the law 
prevalent in the Republic of Poland today shows that it is necessary, 


8 For a discussion of this case, see editorial above, p. 362. 
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if only for reasons of humanity, to give a wider and more generous 
meaning to the words we are now construing, which we can do without 
in any way encouraging the idea that ordinary crimes which have no 
political significance will be thereby excused. 


Foreign armed forces—privileges and immunities—U. 8S. base tn 
Canada 

GALLANT v. West. [1955] 1 D.L.R. 441. 

Canada, Newfoundland Sup. Ct., Nov. 2, 1954. Dunfield, J. 


The American Commander of Harmon Field, a United States Air Base 
in Newfoundland established and maintained under a treaty, published and 
distributed to members of a visiting United States military unit a booklet 
in which the bedrooms in plaintiff’s hotel were listed as off limits. The 
booklet found its way into civilian hands outside the Base and plaintiff 
sued the Commander for libel. In dismissing the action, the court held 
that the Commander had at least qualified privilege in communicating 
with his troops, and that in the absence of a showing of express malice the 
action did not lie. The court then discussed, without deciding, the ques- 
tion whether there was also absolute privilege, and thought that 


organized foreign Forces under their own commands in this country 
by arrangement are entitled to be treated on the same footing as if they 
were our own Forces. . . . Insofar as the former Commander, who 
originally ordered the premises to be placed off-limits, communicated 
with his own men within his Base, there cannot be said to be either 
libel at all or publication at all from the point of view of Canadian 
law. In other words, these are Acts of State, orders, not statements; 
and orders made in his unfettered discretion; and made within his 


own fences. 


The court went on to discuss the ways in which the orders might become 
known outside the Base, and concluded that the American military au- 
thorities ‘‘went about the matter in a judicial and well-considered way, 


and not abruptly nor arbitrarily.’’ 


Treaties—effect in law of India—interpretation—Tibet 
Suri Krishna SHARMA v. STATE OF WEstT Benaau. 54 Cri. L.J. 1722 


(Caleutta). 
India, Caleutta High Ct., Feb. 2, 1954. Guha, J. 


In an action for writs in the nature of habeas corpus, petitioners, de- 
tained under the Preventive Detention Act for alleged smuggling of goods 
from India to Tibet, relied, in part, on the provisions of the Anglo-Tibet 
Trade Regulations, 1914, negotiated pursuant to the Simla Convention of 
1914 which was ratified and accepted as binding by Great Britain and 
Tibet, although not ratified by China. Petitioners contended that Clause 
VIII of the Regulations, which permitted the imposition of prohibitions 
or restrictions on traffic in certain designated classes of articles, by implica- 
tion guaranteed complete freedom of trade in all other articles. The 
court was inclined to agree with this contention, citing with approval the 
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maxim expressio unius est exclusio alterius, and saying that ‘‘a treaty has 
to be liberally construed so as to carry out the intention and purpose of 
the contracting parties.’’ Petitioners’ application was rejected, however, 


on the ground that 


the general principle is that though municipal Courts are competent 
to inquire into matters involving the construction of treaties and 
other acts of State, treaty obligations cannot be enforced in municipal 


Courts. 


The situation was not changed by the Indian Independence (International 
Arrangements) Order, 1947, providing for the devolution of international 
rights and obligations on India and Pakistan. Furthermore, the court 
pointed out, the Anglo-Tibet Trade Regulations were inconsistent with 
subsequent Indian legislation. The court said that if the Indian statutes 


be in conflict with any principle of international law . . . municipal 
courts of India have got to obey the laws passed by the Legislature 
of the country to which they owe their allegiance. In interpreting 
and applying municipal law, these Courts will try to adopt such a 
construction as will not bring it into conflict with rights and obliga- 
tions deducible from rules of international law. If such rules, or 
rights and obligations are inconsistent with the positive regulations 
of municipal law, municipal Courts cannot override the latter. It is 
futile in such circumstances to seek to reconcile, by strained con- 
struction, what are really irreconcilable. 


Jurisdiction—Morocco—Tangier—U. 8. capitulatory  privileges— 
treaties—effect on third parties—most-favored-nation clause—usage 
—International Court of Justice 

Mackay Rapio AND TELEGRAPH CompANy v. Ext Kuapar. No. 3010.2 

Morocco, International Jurisdiction of Tangier, Court of Appeal, Aug. 


13, 1954. 


In an action to compel the performance of a contract to sell land, de- 
fendant, an American corporation, objected on the ground of its nationality 
to the competence of the Court of First Instance of the International 
Jurisdiction of Tangier. A judgment overruling this objection? was re- 
versed on appeal. The court pointed out that this was an action m 
personam, and not a real action subject to the International Jurisdiction 
under the Law on the Registration of Real Property. The decision must 
be based on the interpretation and application of treaties governing 
capitulatory jurisdiction. The judgment of the International Court of 
Justice concerning the extent of American capitulatory rights in Morocco * 
was not decisive, since its application was expressly limited to the French 
Zone of Morocco; moreover, the judgments of the International Court of 
Justice do not have binding force on individuals in litigation before do- 
mestic courts, but are binding only on the contending states which must 


1A translation of this decision was made available by Colonel Howard 8. Levie, 
Washington, D. C. 

2 Noted in 49 A.J.I.L. 267 (1955). 

847 ibid. at 136 (1953). 
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enact the necessary legislative measures to carry them out. The purported 
abrogation of the capitulatory regime in Tangier by the Convention of 
Paris (of 1923) was binding only on the parties thereto, and not on a non- 
adhering Power such as the United States. (The court cited the example 
of Italy which continued to exercise consular jurisdiction until the protocol 
of 1928 was signed.) The Final Act of 1945 and United States participa- 
tion in certain organs of the International Administration in no way modi- 
fied its position or presupposed a renunciation of acquired privileges, the 
disappearance of which may only come about through an express declara- 
tion. 

The court then considered the question whether the capitulatory rights 
and privileges acquired by the United States through treaties with Morocco 
and applicable in terms to matters arising between United States citizens 
had been extended by custom, usage or treaty to actions in which the de- 
fendant (alone) was a United States citizen. The court inclined to the 
view that privileges acquired through the operation of the most-favored- 
nation clause did not automatically lapse when the most favored nation 
renounced its privileges, but pointed out that the renunciation by Great 
Britain in 1937 of its capitulatory rights did not extend to the Spanish 
Zone. Furthermore, the court cited various treaty provisions and diplo- 
matic documents as showing the survival of American capitulatory privi- 
leges based on usage in the absence of renunciation by the United States, 
and concluded that these privileges (which extended to actions in which 
United States citizens were defendants) did survive. Accordingly, the 
International Jurisdiction was held not competent to entertain this suit. 


International organizations—acts of French Government—jurisdiction 
of French administrative tribunals 

Case oF Weiss. 81 Journal du Droit International (Clunet) 745. 

France, Council of State, February 20, 1953. 


A claim against the French Government growing out of claimant’s dis- 
missal by the Institute of Intellectual Co-operation in 1941, the failure to 
obtain execution of an award in his favor by the Administrative Tribunal 
of the League of Nations, and the lack of support by the French Govern- 
ment for his candidacy for a position with UNESCO, was dismissed for 
want of jurisdiction. The court said that the examination of the claim 
would imply an appreciation of the acts of the French Government in its 
relations with international organs or foreign states, and that the acts of 
the French authorities relating to candidacies for positions in an interna- 
tional organization are directly connected with appointment of officials by 
that organization, being consequently, like the appointments themselves, 
outside the jurisdiction of the Council of State. 

Nore: In an appended note, Pierre Huet points out that the Institute of 
Intellectual Co-operation had been set up by a French statute pursuant to 
an international undertaking, and gives other facts bearing on the case. 
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Jurisdiction—foreign armed forces—NATO Status of Forces Agree- 
ment 

Case or Gapors. 81 Journal du Droit International (Clunet) 737. 

France, Paris, Ct. of Appeal (Chambre des mises en accusation), Dec. 
14, 1953. 


In a suit growing out of a fatal injury inflicted in 1952 on a Frenchman 
by an American Army truck driven by an American soldier in the course 
of his duties, it was held: (1) The NATO Status of Forces Agreement * 
determined the issue of penal jurisdiction over the driver, although the 
Agreement came into force as to France after April 22, 1953, since no 
decision on the merits of the case had been made by the time of the 
coming into force of the Agreement; (2) the primary jurisdiction over the 
alleged offender belonged, under Article VII of the Agreement, to the 
United States, even though there was no showing that the accused was 
prosecuted in an American court or that the alleged offense was punishable 
by American law. The French courts, therefore, had no jurisdiction. 
The court noted that this decision did not adversely affect plaintiff’s 
interest in obtaining pecuniary compensation, for which a special pro- 
vision is made in the Agreement. (A Note by B. G. is appended to the 


report of this case.) 


Sovereign immunity—character of activity—Italian courts 
Onor! v. State oF Hunaary. 37 Riv. di Diritto Int. 383. 
Italy, Rome, Ct. of Appeal (Labor Section), Nov. 18, 1953. 


Plaintiff brought an action for wrongful dismissal against the Hungarian 
Academy in Rome, which belonged to the Hungarian State, and against 
the latter. She had been employed as housekeeper of a hostel operated 
by the Academy for the convenience of students and guests. The Hun- 
garian Government in a diplomatic note claimed immunity on the ground 
that the functioning and maintenance of the Academy were closely related 
to the sovereign activities of the Hungarian State. A judgment dismissing 
the action for lack of jurisdiction was reversed on appeal. Although the 
operation of the Academy, the court indicated, might be considered, under 
an Italo-Hungarian cultural convention, as a governmental function, this 
was not true of the operation of the hostel, even if it was designed to 
facilitate the activities of the Academy. When a foreign state enters into 
economic relations as a private person and places itself on a footing of 
juridical equality with private persons, it loses its jurisdictional immunity 
in Italian courts. 

Note: The Italian Court of Cassation, United Civil Sections, held that 
although the Sovereign Military Order of Malta is a subject of international 
law, it is not entitled to immunity when acting jure privatorum, as in enter- 
ing into a contract of agency for the sale of goods, even though the goods 
were purchased by the Order from the Government of Argentina and re- 
sold to the Bizonal Government in West Germany. Sovereign Military 
Order of Malta v. Soc. Comaria, 37 Riv. di Dir. Int. 380 (July 14, 1953). 


1 T.LA.S. No. 2846; 48 A.J.I.L. Supp. 83 (1954). 
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American Indians—status—territorial and property rights 


In Tee-Hit-Ton Indians v. U. 8., 348 U. S. 272 (Feb. 7, 1955), the 
U. S. Supreme Court held a group of Indians in Alaska not entitled to 
compensation for the taking by the United States of timber from land 
occupied by them. The court said of American Indians: 


After conquest they were permitted to occupy portions of territory 
over which they had previously exercised ‘‘sovereignty,’’ as we use 
that term. This is not a property right but amounts to a right of 
occupancy which the sovereign grants and protects against intrusion 
by third parties but which right of occupancy may be terminated and 
such lands fully disposed of by the sovereign itself without any legally 
enforceable obligation to compensate the Indians. 

This position of the Indian has long been rationalized by the legal 
theory that discovery and conquest gave the conquerors sovereignty 
over and ownership of the lands thus obtained. 


War—meaning 


In Sicurella v. U. 8., 348 U. 8. 385 (March 14, 1955), the U. S. Supreme 
Court held that a Jehovah’s Witness who was willing to fight in a ‘‘theo- 
cratic war’’ or at Armageddon was not thereby precluded from claiming 
status as a conscientious objector for purposes of military service. 


I.L.0. Convention—maintenance and cure of seamen 


An international labor convention, 54 Stat. 1693, was cited by the court 
in support of its holding that the shipowner is liable for the maintenance 
and cure of a seaman only until the disease is recognized as incurable. 
Desmond v. U. S., 217 F. (2d) 948 (2d Cir., Dee. 2, 1954). 


Status of France in World War II—neutrality 


In U. S. v. Bussoz,#18 F. (2d) 683 (9th Cir., Jan. 15, 1955), the court 
held ineligible to naturalization a French national who in the United 
States in 1943 applied for relief from United States military service as a 
citizen of France, which he claimed to be ‘‘neutral in the present war.”’ 
The Director of Selective Service had previously determined France to 
be a neutral country for purposes of the Selective Service Act. The dis- 
trict court was held to have erred in concluding independently, on the 
basis of a 1946 letter written by a subordinate official of the Department 
of State, and historical data in unofficial publications, that France was not 
neutral in 1943. The court said: 


Generally speaking, the Courts have approved the doctrine that the 
status of foreign countries as regards international relations is for 
the determination of the political or executive department of the gov- 
ernment and not for judicial decision. Only when such determina- 
tions are obscure or unclear do the courts undertake the task. 
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Here the Director of Selective Service had made the determination, ‘‘act- 
ing for the President wnder the Act.’’ 


Effect of U. S. Government order closing foreign consulate on rights 
of parties under lease 


Whether an order of the United States Government that the Hungarian 
Consulate in New York be closed relieved the Hungarian Government from 
performing its obligations under a lease of a building for consular purposes 
was held to present, under New York law, an issue of fact, namely, 
‘‘whether the supervening event or circumstance was within the contem- 
plation of the parties at the time of the execution of the lease and might 
have been anticipated and guarded against.’’ Hungarian People’s Re- 
public v. Cecil Associates, Inc., 127 F. Supp. 361 (U.S.Dist.Ct., 8.D.N.Y., 
Jan. 20, 1955). 


Treaty of 1848 with Mexico—property of Mexicans in ceded territory 


Article VIII of the Treaty of Guadalupe Hidalgo of 1848 with Mexico, 
whereby Mexicans who acquired in the ceded territory property then be- 
longing to Mexicans not established there were to ‘‘enjoy with respect to 
it guaranties equally ample as if the same belonged to citizens of the United 
States,’’ was held not to require the United States to permit a Mexican 
who had been a member of the Communist Party to remain in the country 
solely that he might enjoy the occupancy of property within the ceded terri- 
tory. Application of Galvan, 127 F. Supp. 392 (U.S.Dist.Ct., $.D.Calif., 
Dee. 30, 1954). 


Standing of Hungarian residents to swe—‘‘cold war’’ 


In Pilcher v. Dezso, 78 So.(2d) 306 (Jan.13,1955, rehearing den. March 
10, 1955), the Supreme Court of Alabama rejected the argument that resi- 
dents of Hungary had no standing in court, being enemy aliens because 
their country was engaged in a ‘‘cold war’’ with the United States. How- 
ever, the court expressed sympathy with the idea that the property of a dece- 
dent’s estate involved should not be transferred to residents of Hungary, 
though this question did not arise at the present stage of the case. 


Treaty of Peace with Italy—tolling of periods of prescription or limita- 
tion—workmen’s compensation—consuls 


In a workmen’s compensation case arising from a death which occurred 
on July 2, 1942, a letter received by the Workmen’s Compensation Board 
between July 11 and 19, 1949, from the attorneys for the Italian Consul 
General, inquiring on behalf of heirs in Italy as to benefits, was held to be 
a timely filing of a claim on behalf of the widow living in Italy, the running 
of the two-year limitation on the filing of claims being tolled for the dura- 
tion of the war (i.e., until Sept. 15, 1947) by the Treaty of Peace with Italy 
and by section 27 of the New York Civil Practice Act. It was further held 
that the seven-year period after the lapse of which awards could be made 


418 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


retroactive only for two years and only against the Special Fund for Re- 
opened Cases, rather than the insurance carrier, had also been tolled by 
the treaty for the duration of the war. Borelli v. Rochester Transit Corp., 
136 N.Y.Supp.(2d) 315 (N.Y. Sup. Ct., App. Div., 3d Dept., Dee. 28, 1954). 


AMERICAN CASES ON NATIONALITY 


Derivative citizenship. Petition of Pellegrini, 126 F. Supp. 742 (U.S. 
Dist.Ct., S.D.N.Y., Dee. 27, 1954) (required residence—effect of saving 
clause in Nationality Act of 1940). 


Naturalization. U. 8. v. Frazer, 219 F.(2d) 844 (U.S.Ct. of App., 9th 
Cir., Feb. 16, 1955) (moral character) ; in re Robertson, 127 F. Supp. 39 
(U.S.Dist.Ct., W.D.Mo., Dee. 20, 1954) (effect of adoption by U.S. citizen) ; 
in re Apollonio, 128 F.Supp. 288 (U.S.Dist.Ct., S.D.N.Y., Jan. 26, 1955) 
(eligibility of overstaying seaman who later served in U.S. Army). 


Actions to declare citizenship—jurisdiction, procedure and evidence. 
Wong Ken Foon v. Brownell, 218 F.(2d) 444 (U.S. Ct. of App., 9th Cir., 
Jan. 8, 1955) ; Nevarez v. Brownell, 218 F.(2d) 575 (U.S. Ct. of App., 5th 
Cir., Jan. 21, 1955) ; Tam Dock Lung v. Dulles, 218 F.(2d) 586 (U.S. Ct. 
of App., 9th Cir., Jan. 5, 1955); Wong Sho Ging v. Brownell, 218 F.(2d) 
910 (U.S. Ct. of App., 9th Cir., Jan. 31, 1955) ; Lew Wah Fook v. Brownell, 
218 F.(2d) 924 (U.S. Ct. of App., 9th Cir., Jan. 14, 1955) ; Fong Nai Sun 
v. Dulles, 219 F.(2d) 269 (Jan. 31, 1955); Shew v. Brownell, 219 F.(2d) 
301 (U. S. Ct. of App., 9th Cir., Feb. 1, 1955); Shew v. Brownell, 219 
F.(2d) 413 (U.S. Ct. of App., 9th Cir., Dee. 30, 1954, rehearing den. Feb. 
4, 1955, further rehearing den. March 3, 1955); Mah Toi v. Brownell, 219 
F.(2d) 642 (U.S. Ct. of App., 9th Cir., Feb. 16, 1955) ; Yong Hong Keung 
v. Dulles, 127 F. Supp. 252 (U. S. Dist. Ct., D. Mass., Dee. 10, 1954) ; Ju 
Shu Cheung v. Dulles, 16 F.R.D. 550 (U. S. Dist. Ct., D. Mass., Dee. 10, 
1954) ; Louis Chen Sun v. Brownell, 127 F. Supp. 684 (U. S. Dist. Ct., 
E.D.N.Y., Jan. 14, 1955); Wong Ark Kit v. Dulles, 127 F. Supp. 871 
(U. S. Dist. Ct., D. Mass., Jan. 26, 1955). 


Denaturalization. Cufari v. U. S., 217 F.(2d) 404 (U. S. Ct. of App., 
Ist Cir., Dee. 6, 1954) (insufficiency of evidence); U. 8S. v. Minker, 217 
F.(2d) 350 (U.S. Ct. of App., 3d Cir., Dee. 1, 1954, rehearing den. Jan. 6, 
1955) (citizen under investigation with a view to institution of denaturali- 
zation proceedings not required to appear and testify against himself) ; 
Application of Barnes, 219 F.(2d) 137 (U.S. Ct. of App., 2d Cir., Jan. 10, 
1955) (subpoenas issued to compel appearance of citizens under investiga- 
tion with a view to their denaturalization) ; Garcia Laranjo v. Brownell, 
126 F. Supp. 370 (U. S. Dist. Ct., N. D. Calif., Nov. 10, 1954, as amended 
Nov. 30, 1954) (effect of denaturalization proceeding without service on 
defendant; presumption of expatriation through residence abroad under 
the Act of 1906) ; U. S. v. Polites, 127 F.Supp. 768 (U. S. Dist. Ct., E. D. 
Mich., Aug. 13, 1953); U. S. v. Chruszczak, 127 F.Supp. 743 (U. S. Dist. 
Ct., N. D. Ohio, July 9, 1954). 
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Expatriation. Elizarraraz v. Brownell, 217 F.(2d) 829 (U. S. Ct. of 
App., 9th Cir., Dee. 21, 1954) (voluntary service in Mexican police for 
which only Mexican citizens were eligible). 


AMERICAN CASES ON ENEMY PROPERTY CONTROLS 


Albert v. Brownell, 219 F.(2d) 602 (U.S. Ct. of App., 9th Cir., June 30, 
1954, rehearing den. Feb. 14, 1955); Kuerschner & Rauchwarenfabrik v. 
Swiss Bank Corp., 126 F. Supp. 669 (U. S. Dist. Ct., S.D.N.Y., Dee. 21, 
1954); Kwerschner & Rauchwarenfabrik v. New York Trust Co., 126 F. 
Supp. 684 (U.S. Dist. Ct., S.D.N.Y., Dee. 13, 1954) ; Algemeene Kunstzijde 
Unie, N. V. v. U. S., 126 F. Supp. 916 (U.S. Dist. Ct., W.D.N.C., Dee. 31, 
1954) ; Uebersee Finanz-Korporation v. Brownell, 127 F. Supp. 43 (U. S. 
Dist. Ct., Dist. of Col., Dec. 20, 1954); Brownell v. South Pittsburgh Sav- 
ings and Loan Association, 127 F. Supp. 783 (U.S. Dist. Ct., W. D. Pa., 
Jan. 21, 1955); Brownell v. La Salle Steel Co., 128 F. Supp. 548 (U. S. 
Dist. Ct., D. Del., Feb. 4, 1955). 


European Coal and Steel Community—High Court of Justice—High 
Authority—interpretation of treaty—misuse of power—departure 
from published tariffs 


On December 21, 1954, the High Court of Justice of the European Coal 
and Steel Community decided the first two cases brought before it. France 
and Italy contended that the High Authority, by its decisions permitting 
certain departures from the published tariffs of prices and conditions of 


sale of steel, violated Article 60 of the treaty (which forbids discrimina- 
tion) and committed a misuse (détournement) of power. The Court up- 
held the decisions of the High Authority except for a provision which per- 
mitted an average departure of up to 244% from the published tariffs, 
which it regarded as a violation of the treaty, construing the latter as re- 
quiring the publication of exact prices. This provision was annulled by 
the Court. The Government of the French Republic v. The High Author- 
ity, 4 Journal Officiel de la Communauté Européenne du Charbon et de 
l’Acier 547 (January 11, 1955); The Government of the Italian Republic 
v. The High Authority, ibid. at 560. 


Foreign revenue laws—Commonwealth of Nations 


The House of Lords, affirming a decision previously noted here,’ held 
that a claim of the Government of India for taxes due under its law was 
unenforceable in English courts. Government of India v. Taylor, [1955] 
2 W.L.R. 303 (Jan. 20, 1955). 


Belligerent occupation—discharge of pre-occupation debt—Malaya 


A pre-occupation debt in Malaya was held effectively discharged by pay- 
ments during Japanese occupation before Dec. 31, 1943. A.M.K.M.K. v. 
Chettiar, [1955] 2 W.L.R. 213 (Privy Council, Jan. 11, 1955). 


1Re Delhi Electric Supply & Traction Co., Ltd., 48 A.J.I.L. 513 (1954). 
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Members of U.S. armed forces—Bermuda—arrest by U.S. authorities 


The Judicial Committee of the Privy Council held that a Bermudan civil- 
ian who released an American sailor in Bermuda from the custody of a 
U.S. naval shore patrol outside the U.S. base area was punishable under 
the Bermudan Criminal Code for aiding the sailor to escape from ‘‘lawful 
custody,’’ since the arrest of the sailor was lawful under U. S. law and also 
authorized by Bermudan law. Hans v. The Queen, [1955] 2 W.L.R. 700 
(March 14, 1955). 


Trading with the Enemy—effect of enemy character on status of com- 
pany as English—effect of war on contracts 


A company incorporated and registered in England did not cease to be 
an English company subject to English law by acquiring enemy character 
through enemy management and control. Consequently, it was subject to 
the rules of English law forbidding intercourse with the enemy, a prewar 
contract of the company being construed to require such intercourse and 
therefore held abrogated by war, its provisions not being severable; and -a 
wartime agreement made by directors in enemy territory was not binding 
on the company. Kuenigl v. Donnersmark, [1955] 1 All Eng. L.R. 46 
(Q.B.D., Dee. 3, 1954). 


War—termination—peace—declaration—construction of wills 


It was held by an English court that ‘‘the present war with Germany”’ 
was ‘‘terminated’’ and ‘‘peace’’ was ‘‘declared,’’ within the meaning of 
certain clauses in a will, by the [British] Declaration of July 9, 1951, to 
the effect that ‘‘the formal state of war with Germany is terminated,’’ even 
though ‘‘peace’’ was not mentioned in the Declaration. In re Grotrian, 
[1955] 2 W.L.R. 695 (Ch. D., March 2, 1955). 


Commonwealth of Nations—liability of Pakistani to military service 
in the United Kingdom 


A Pakistani citizen was held liable to military service under the British 
National Service Acts. Minister of Labour and National Service v. Ullah, 
[1955] 2 Current Law § 11 (Feb. 1955, Birmingham Magistrates’ Ct.). 


India—nationality—domicile—jurisdiction over crimes abroad— 
Pakistan 
In Central Bank of India Ltd. v. Ram Narain, 1955 Cri. L.J. 152, Oct. 12, 
1954, the Supreme Court of India held that a person who was domiciled in 
Pakistan at the time of the creation of the dominions of India and Pakistan 
(Aug. 15, 1947) was not a national of India in November, 1947, when he 
committed alleged criminal offenses in Pakistan, even though he subse- 
quently removed to India; therefore, he could not, under Indian statutory 
law, be tried for these offenses in India, although a citizen of India may be 
tried in India for an offense ‘‘ without and beyond India.’’ 
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France—interpretation of treaties—Franco-Spanish Convention 


In a ease involving the provisions of the Franco-Spanish Convention of 
January 7, 1862, concerning requisitions, the French Court of Cassation 
(Civ. Chamber) held that it was bound by an interpretation of the con- 
vention given by the French Minister of Foreign Affairs to the Council of 
State in a similar case. Estades v. French State, 81 Journal du Droit In- 
ternational (Clunet) 753 (Jan. 19, 1954); note by B.G. appended. 


Diplomatic immunities—France—non-appearance not a waiver 


The French Court of Cassation (Civ. Chamber, Social Sec.) annulled a 
default judgment ordering the Dominican Ambassador to pay sums of 
money to a former embassy employee, holding that the ambassador’s non- 
appearance did not constitute acceptance of the court’s jurisdiction. Pro- 
cureur Général v. Franco-Franco, 81 Clunet 783 (Feb. 5, 1954). 


International aviation—Warsaw Convention 


Deliberate and unnecessary flying at a dangerously low altitude was held 
to be faute lourde equivalent to dol or ‘‘wilful misconduct’’ within the 
meaning of Article 25 of the Warsaw Convention. Widow Gallais v. X 
Company, 17 Rev. Gén. de ]’Air 415 (France, Civil Trib. of the Seine, 
Apr. 28, 1954). 


Germany—status—German Federal Republic—German Democratic 


Republic—responsibility—treaties—German nationality—Austria 


Questions concerning the status and liabilities of Germany and its parts, 
and German nationality, were involved in a number of recent cases decided 
by German courts. The German Reich continues to exist as a state and is 
liable for interest on sequestered mortgages, the occupying Powers exercis- 
ing supreme authority as trustees of the German state power (Ct. of Resti- 
tution Appeals, Nuremberg, Jan. 25, 1951, 81 Clunet 795). However, al- 
though the Reich continues to exist, it is not identical with the Federal 
Republic, and the latter is not responsible for all of the Reich’s obligations, 
particularly those arising in the territories beyond the Oder-Neisse line 
(under Polish administration] (Superior Ct. of Schleswig, May 22, 1951, 
ibid. 807). Similarly, neither the Federal Republic nor the new state 
(Land) of Nordrhein-Westfalen is liable for damages caused by a police 
car in 1944 for which the Reich was responsible (Superior State Ct., Koln, 
July 27, 1951, ibid. at 809). Nor is the German Democratic Republic 
[East Zone] or its subdivisions liable, according to its Superior Court 
(Obergericht), for the salary owing to an architect who, prior to the Ger- 
man surrender, performed work for the district (Kreis) authorities, since 
the Democratic Republic and its subdivisions are not identical with or suc- 
cessors to the former Reich and its subdivisions, because of the differences 
in their class bases and the purposes of Allied occupation (Oct. 31, 1951, 
ibid. at 815). The Democratic Republic is not foreign territory within 
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the meaning of the Civil Procedure Ordinance of the Federal Republic, 
but should, in effect, be treated as such for the purpose of providing re- 
dress for an inhabitant of the Federal Republic whose debtor lives in the 
Democratic Republic (Federal Court (Bundesgerichtshof), Nov. 24, 1951, 
ibid. at 829). The Convention of Petersberg of November 22, 1949, be- 
tween the Federal Chancellor and the Allied High Commission was not a 
treaty with foreign states under Art. 59 of the Fundamental Law of the 
Federal Republic, but an agreement with the joint organ of the occupying 
Powers which cannot be assimilated to a foreign state. Germany had be- 
come a party to the Convention of April 22, 1946, on an International 
Authority of the Ruhr, by the action of the occupying Powers themselves 
(Federal Constitutional Court, July 29, 1952, ibid. at 831). Under inter- 
national law and German law the territory east of the Oder-Neisse line, 
though under provisional Polish administration, is still German (Superior 
State Ct. of Celle, Dec. 3, 1951, ibid. at 841). Inhabitants of the Saar who 
were German nationals in 1945 are still German (Admin. Ct. of Aachen, 
June 3, 1952, ibid. at 843). Even though the annexation of Czechoslovak 
territory in March, 1939, was contrary to international law, it does not 
follow that the accompanying legislation conferring German nationality on 
certain inhabitants of the annexed territory had no effect. Such persons re- 
tain German nationality, at least if they continue to claim it (Federal Con- 
stitutional Ct., May 28, 1952, ibid. at 845). However, a Sudeten German 
who acquired German nationality by collective naturalization, but after the 
war indicated by his conduct his desire to abandon it, is not entitled to be 


treated as a German (Case of Rubesch, Federal Constitutional Ct., Dec. 12, 
1952, ibid. at 849). 

For notes on Swiss decisions and acts bearing on the status and treaties 
of Germany and Austria, see 10 Schweizerisches Jahrbuch fiir Interna- 
tionales Recht 204-211, 237, 249-252 (1953). 


Prize law—Treaty of Peace with Italy—revision of Italian prize court 
decisions—neutral goods—enemy destination—presumptions 


The Italian Council of State (Special Section for Revision of Judgments 
of Prize Tribunals), acting under Annex XVII (A) to the Treaty of Peace 
of 1947, reversed a decree of July 25, 1941, whereby goods of a neutral 
owner found on board an Italian vessel had been condemned as enemy 
goods on the ground that enemy destination created a presumption of 
enemy character. The Council of State held that under the Treaty of 
Peace it was empowered to consider the merits of the prize decisions under 
review, and not merely to comply with the ‘‘recommendations’’ of Allied 
Powers after ascertaining their formal regularity. However, it found no 
justification in international law or Italian law for the presumption applied 
by the Italian prize court in 1941. Case of van Beek, April 16, 1953, 37 
Riv. di Dir. Int. 369 (A note by Conforti is appended). 


JUDICIAL DECISIONS 423 


Occupation—T rieste—sovereignty—courts—T reaty of Peace with Italy 
—Hague Regulations 


It was held that under the Treaty of Peace of 1947 the Free Territory 
of Trieste remained under Italian sovereignty while under provisional Al- 
lied administration, and the Allied authorities exceeded their powers as 
occupants under Art. 43 of the Hague Regulations in setting up a Special 
Section for Cassation Recourse. Consequently, a judgment of the Trieste 
Court of Appeal pronounced after the case had been remanded to it by this 
Special Section was void. Case of Solazzi and Pace, 37 Riv. di Dir. Int. 
387 (Italy, Ct. of Cassation (Penal), Oct. 12, 1953). 


Belligerent occupation 


In Conservatorio Cherubini di Firenze v. Saba, 37 Riv. di Dir. Int. 366, 
the Italian Court of Cassation (United Civil Sections) held, on Feb. 22, 
1954, that the Allied military authorities in Italy during the war did not 
have the power to annul a valid contract, since, with certain exceptions, a 
belligerent occupant has no greater powers of control with respect to the 
administrative activity of the organs of the occupied state than the occu- 
pied state itself has under its laws. 

The record of a conviction by a German military court in Athens was 
ordered expunged on the ground that the judgment, although valid when 
pronounced, automatically lost force with the end of German occupation. 
Case of A.B., 6 Rev. Hellénique de Droit Int. 278 (Greece, Ct. of First 
Instance of Thebes, 1951). 

For the concluding part of an article by Tenekides on Greek decisions on 
belligerent occupation, see 81 Clunet 636 (1954). 


Confiscation—Treaty of Peace with Italy—optants—agreement between 
Italy and Yugoslavia—succession of states—nationality 


An inhabitant of territory ceded by Italy to Yugoslavia who opted for 
Italian nationality was held entitled, in the light of various international 
agreements, to a ship held by the Italian Government which a Yugoslav 
court had purported to confiscate. Luxardo v. Ministry of Merchant Ma- 
rine, 37 Riv. di Dir. Int. 390 (Italy, Ct. of Appeal of Ancona, Nov. 25, 
1953). 

For a case involving the effect of territorial changes during and after 
World War II and the Treaty of Peace on the nationality of a person born 
in Yugoslavia and residing in Italy, see Kozuh v. Mayor of Milan, Giuris- 
prudenza Italiana, 1952, I, See. 2, p. 451 (Ct. of Appeal of Milan, March 
18, 1952). 


Consulates—lack of exterritoriality—contracts 


A contract made in a foreign consulate in Italy was held made in Italian 
territory, since consulates have no exterritoriality. Coppello v. Ufficio Fed- 
erale, 37 Riv. di Dir. Int. 404 (Italy, Ct. of Appeal of Genoa, Nov. 19, 1952). 
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Munich Agreements of 1938—effect—nationality of Sudeten Germans 


In Het Nederlands Beheerinstitut v. Johanna Cornelia van Nimwegen 
and Georg Manner, Nov. 18, 1952, the Court of Appeal of Arnhem, Nether- 
lands, held that the Munich agreement of 1938 and the German-Czecho- 
slovak treaty based on it, whereby the Sudetenland was ceded to Germany, 
ereated a situation which must be taken into account in passing on the 
nationality of a Sudeten German. Postwar Czechoslovak law recognized 
the German nationality of Sudeten Germans. The court did not decide, 
therefore, whether an agreement and treaty resulting from the use of force 
were to be regarded, under international law, as null and void. Neder- 
lands Tijdschrift voor Internationaal Recht, 1953-1954, p. 89. 


Potsdam Agreements—Soviet measures in Germany—effect on trade- 
marks 


The effect of the Potsdam Agreements and Soviet confiscatory measures in 
Germany on rights to a trade-mark belonging to a German company, whose 
seat was originally in the Soviet Zone, was considered in Administration des 
Domaines v. Etablissements Sidney-Merlin, 43 Revue Crit. Droit Int. Privé 
122 (1954) (Ct. of App. of Paris, France, March 21, 1953). 


Road Traffic Convention of 1949 


The effect of the Geneva Road Traffic Convention of 1949 in Netherlands 
law was considered in two decisions of the Netherlands Supreme Court, 


Nederlands Tijdschrift voor Internationaal Recht, 1953-1954, pp. 328-330. 


Treaties—effect in Greek law 


The Greek Council of State said that a decree-law of general application 
providing for the expropriation of rural properties would, in view of the 
clear legislative intent, prevail over pre-existing treaties in Greek law, but 
found no inconsistency between the decree-law and the treaties invoked in 
opposition to its application. Decision No. 1829/1953 (Plen.), 6 Rev. 
Hellénique de Droit Int. 390 (1953). 


Rhine navigation jurisdiction—treaties—violation—effect of war— 
military government 


In a suit commenced in November, 1948, growing out of a collision on 
the Rhine on April 1, 1946, near the boundary between the American and 
French Zones of Occupation in Germany, the Court of First Instance of 
Rotterdam, Netherlands, held that it lacked jurisdiction, since the Revised 
Mannheim Convention of 1868 had been restored to full force by the occu- 
pying Powers which then exercised German sovereignty. In 1946 and 1947 
these Powers set up courts to perform the functions of the navigation courts 
under the convention; these courts were open when the present suit was 
commenced. There was no reason, therefore, for the Netherlands courts 
to exercise the temporary jurisdiction they assumed after the denunciation 
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of the convention and the dissolution of the German navigation courts by 
the German Government in 1936. The court added that the convention at 
that time remained in force as between the other parties, but could no 
longer be observed with regard to Germany, the provisional exercise of 
Netherlands jurisdiction being then fully justified by Germany’s illegal 
acts. As between Germany and The Netherlands, moreover, the conven- 
tion was suspended by the outbreak of war in 1940, but the suspension 
ended in the autumn of 1945. N.V. Nederlandsche Rijnvaartvereeniging 
v. N.V. Damco Scheepvaart Maatschappij, Jan. 14, 1954, Nederlands Tijd- 
schrift voor Internationaal Recht, 1953-1954, p. 331. See also, Swiss Corp. 
Tanutra v. N.V. Nederlandsche Rijnvaartvereeniging, April 17, 1953, «bid. 
at 89; and Willem Geervliet v. Belgian Corporation Scheepswerf de Durme 
N.V., wbid. at 430 (in which it was also held, after an extensive review of 
the question and of the preparatory work of the Mannheim Convention, 
that it was proper for a Netherlands Rhine navigation court to take juris- 
diction, with the consent of the parties, over a case which would normally 
fall within the jurisdiction of another Netherlands Rhine navigation court). 


} 

i 
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International Law: A Treatise. By L. Oppenheim. Vol. I: Peace. (8th 
edition; ed. by H. Lauterpacht.) London, New York, Toronto: Long- 
mans, Green, and Co., 1955. pp. lvi, 1072. 90s. 


Fifty years ago Lassa F. L. Oppenheim published in two volumes Inter- 
national Law: A Treatise, ‘‘intended to present international law as it is, 
not as it ought to be.’’ The book was at once accepted as the clearest, most 
cogent and accurate statement of the subject at the time. The Whewell 
Professor of Cambridge University died in 1919 in the midst of preparing 
a third edition, which was finished by Ronald F. Roxburgh in 1920-21. 
Arnold MeNair listed in the preface of the fourth edition in 1926-29 the 
50 or more sections he had added or altered. In 1935-37 Hersh Lauter- 
pacht did a fifth edition, exercising greater freedom with Oppenheim’s text. 
In April, 1955, Lauterpacht, who left the Whewell chair at Cambridge in 
February for a judgeship on the International Court of Justice, brought 
out an eighth edition of the ‘‘Peace’’ volume which contains ‘‘only one 
third—or less’’ of the original author’s text. Since the fourth edition 
this JouRNAL has called attention to the anomaly of ‘‘editors’’ putting 
out their own ideas under the pseudonym of Oppenheim (Wilson, Vol. 21, 
p. 397; Déak, Vol. 32, p. 622, and Vol. 35, p. 403; Finch, Vol. 44, p. 784; 
Fenwick, Vol. 47, p. 84). Mr. Lauterpacht in the present preface refers to 
the ‘‘exhortations’’ that he should assume full responsibility for a treatise, 
but ‘‘so long as the demand for ‘Oppenheim’ continues’’ he has ‘‘not felt 
justified in abandoning’’ it. 

Judge Lauterpacht might consider how other standard works have been 
kept alive. There was Henry Wheaton’s Elements of International Law, 
three editions of which were issued by the author before his death in 
1848; William Beach Lawrence, Richard Henry Dana and George Grafton 
Wilson issued six more editions in 1863, 1866 and 1936, each of which 
is known as ‘‘Lawrence’s Wheaton,’’ ete.; there were also seven English 
editions. In France Henry J. F. X. Bonfils did a Manuel de Droit inter- 
national public (Droit des gens) in 1894; after his death Paul Fauchille 
did a second edition in 1898, followed by five up to 1914. In 1922-26 
Fauchille brought out his four volumes of Traité de droit international 
public, modestly claiming it only as an eighth edition of Bonfils. In 
both cases there was no confusion between the work of the master and 
the apprentice. 

The obvious justification for perpetuating ‘‘Oppenheim’’ or any other 
standard work in posthumous revisions is that the qualities of the original 
should be preserved in treating new material according to the standards 
and methods of the master. Neither Wheaton nor Bonfils was submerged 
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or suppressed by their subsequent editors. A case can be made for the 
contention that Oppenheim has been, and that consequently ‘‘Oppen- 
heim’’ is now just a trade name. If the characteristics of the Oppenheim 
of 1905, 1912 or 1920-21 are discernible and developed in the ‘‘Oppen- 
heim’’ of 1955, as the principles of the wall telephone of 1905 have evolved 
into the dial instrument of 1955, a trade name in learning is as legitimate as 
is one in industry. 

Simple clarity and definite statement of principles and rules were the 
features of the living Oppenheim, whose citation of supporting facts was 
notably precise. He knew the Covenant but no action of the League of 
Nations. All developments since 1920 (third edition) have been at the 
discretion of the editor. (Disputes since the fourth edition have been 
in the second volume with War and Neutrality.) The eighth edition, 
compared with the third, shows 581 sections as against 596, all titles 
virtually the same but bulking almost 300 more pages. However, 66 sections 
are omitted (with much substance transferred) and there are 178a sec- 
tional additions, principally devoted to states and territory, equality, state 
responsibility, League of Nations, United Nations, International Labor 
Organization, minorities, human rights. Oppenheim’s framework, includ- 
ing section titles, has been quite faithfully preserved. 

The positivism of Oppenheim, which was largely a reversion to Justinian 
jurisprudence if custom and treaty law were lacking, is superseded by the 
much larger amount of factual evidence now available and a compre- 
hensive exploration of theory. The revamping of Oppenheim’s chapter 
bibliographies has been an elaborate substitution of new monographs for 
older ones; possibly half of all citations are post-Oppenheim. Reading the 
text, the eighth edition in flavor and thought sounds much like the third, 
though it may occupy only half of the page. Oppenheim did not ordi- 
narily debate theories or alternatives in either text or footnotes, which 
for him were primarily citations of sources or authority. Easily 40% 
of the eighth edition’s pages is occupied by footnotes that constitute over 
half of the wordage of the book. Over 800 cases are cited with unusual 
pertinency. 

Judge Lauterpacht has put out this eighth edition of ‘‘Oppenheim’’ 
because the profession uses the book. The reasons for that use are only 
in part traceable to Oppenheim, his clarity in stating a rule and its limita- 
tions. They are rather to be found in the fact that ‘‘Oppenheim’’ is 
now regarded as a comprehensive compilation of rule, theory, authority 
and source, accurately enough stated for immediate quotation, definite 
enough in references to available material to enable any one to go forward 
in an investigation of a thesis, whether the question to be answered is one 
in a foreign office, a court, or a class room. The Whewell Professor at 
Cambridge provided much the same service in 1905. His successor per- 
sists in the English habit of sticking to the firm name whoever runs the 
shop. But it must be said that the book serves its purpose. 


Denys P. Myers 
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Legal Controls of International Conflict. By Julius Stone. New York: 
Rinehart & Co., 1954. pp. vi, 852. Appendix. Index. $12.00. 


This important contribution to the literature of international law has 
a novel structure. Professor Stone, well known for his writings in legal 
philosophy and international law, explains in his preface his attempt to 
“‘narrow the chasm between the law on paper and the conduct of states.’’ 
The main purpose of the book is ‘‘to integrate with the literary systematics 
and social status of international law, a coherent examination of the un- 
stable dynamics of its operation in a world of travail.’’ The device used 
is to confine systematic exposition within the chapters and to follow these 
expositions with sections called ‘‘Discourses’’ wherein the author ex- 
amines critically ‘‘the forces which threaten the system with change and 
breakdown.’’ The expository chapters themselves present wide variances 
from exhaustively annotated and closely reasoned monographs to rather 
elementary recitals of standard propositions and familiar facts. The 
ensemble reveals great erudition, a sound jurisprudential base, imagina- 
tion, and highly perceptive analysis and prognosis. A good style and 
flashes of wit and humor help the reader through the 765 pages of text 
(including the important Introduction.) 

Book I is a concise history of the growth of international law and of 
the various theories and doctrines concerning its nature. Discourse num- 
ber 12 concluding this Book is on ‘‘Soviet and Western Approaches to 
International Law.”’ 

Book II deals with the peaceful settlement of disputes and coercive 
methods short of war. Here one finds discussion of League of Nations 
and United Nations techniques. When one reads here in Chapter VIII 
(p. 211) the legal conclusion that the absence of a permanent member of 
the Security Council cannot be considered as equivalent to an abstention, 
one needs to read also Discourses 9-11 to get the full flavor of the author’s 
thought. It seems curious, in the light of Professor Stone’s general 
point of view, that he apparently attributes little weight to actual practice 
in United Nations organs. He seems to fall into the practice of ‘‘ingenious 
manipulation of ambiguous texts’’ for which he gently criticizes Kelsen 
(p. 272). As he says elsewhere (p. 276) ‘‘brilliant textual exegesis is no 
substitute for accurate history.’’ The reviewer would question the ac- 
curacy of his conclusions (pp. 278-9) regarding the absence of considera- 
tion of League experiences in the efforts to set up the United Nations in 
1945, although it may well be argued that the ‘‘Forty-fivers’’ did not 
profit from the earlier experience. 

Book III is on War and Neutrality. Its more than four hundred pages 
constitute a very useful treatise on these subjects with adequate exposition 
of the traditional law and the types of treatment in the Discourses which 
by now are familiar to the reader. One may signalize the eloquent plea 
on page 351 that the law of war should not be abandoned in the intensity 
of the effort to bring about the total abolition of war. His defense of the 
Nuremberg trials (Discourse 20) is effective, as for instance the statement: 
‘If, then, the rules applied at Nuremberg were not previously rules of 
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positive international law, they were at least rules of positive ethics ac- 
cepted by civilised men everywhere, to which the accused could properly 
be held in the forum of ethies.’’ 

In general through this Book III, the treatment of economic warfare 
in its relation particularly to the law of neutral rights and duties is a 
most useful contribution, as for example Discourse 24, analyzing the effect 
on the law of neutrality of the increase in state trading. See also Dis- 
course 30 for its discussion of the errors of Captain Mahan. On the other 
hand some generalizations seem to be so exclusively based on the history 
of United States-European relations as to be deprived of global validity. 

On page 528 and in Discourse 28 one finds a brief but interesting 
analysis of the old question whether prize courts actually apply interna- 
tional law as such. The treatments of new problems in warfare such as 
those created by new weapons and air developments and the status of 
‘‘unprivileged belligerency’’ (Major R. R. Baxter’s term which Stone 
adopts) are helpful leads in fields where the older literature can con- 
tribute little. Discourse 32 on postwar repatriation of unwilling prisoners 
will not be agreed to by all, but it properly stresses the need for clarifica- 
tion of the 1949 convention. 

On all the subjects it treats and on many which are not obviously in- 
cluded under the title and chapter headings, this volume is an extremely 
useful reference book both for the author’s views and for the guide to the 
literature which the footnotes afford. 

Puiuip C. Jessup 


Teoria de la Guerra en Francisco Suarez. 2 vols. By Luciano Perea 
Vicente. Madrid: Instituto Francisco de Vitoria, 1954. pp. xvi, 333; 
355. Indices. 


The book under review, honored by the Menéndez Pelayo Prize, is a 
scholarly investigation, built on years of work in the archives of many 
Spanish and Portuguese cities and making use of the whole existing litera- 
ture. It is based on many new documents, hitherto unpublished, and 
reaches new results. The second volume gives a critique of the printed 
editions and manuscripts of Suarez’ Disputatio XIII de Bello, the text 
(in Latin and Spanish) as well as the text of citations, related to the 
theory of war, from all the other works of Suaérez. The first volume is 
dedicated to a critical analysis of Suarez’ theory of war. 

A study of this work shows again how fundamentally different the 
Catholic theory of bellum justum is from the theory of bellum legale, un- 
derlying the Pact of the League of Nations and the Charter of the United 
Nations. The author wants to bring out the differences of Sudérez’ theory, 
as compared with that of the other writers of the Spanish Neo-Scholastic 
School. 

Suarez, theologian, S.J., is, like all the other Spanish Neo-Scholasties, 
still in deep connection with the Middle Ages and Catholic natural law— 
very different from Grotius. But he is more modern than the other 
Spanish Neo-Scholastics. He fully recognizes the definitive end of medieval 
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unity, the pluralism of sovereign states. Living in a period of crisis not 
unsimilar to the present one, he tries, although recognizing modern de- 


velopments, to save the eternal values of the Middle Ages out of the 


shipwreck. Hence his fundamental attitude that mankind, although 
divided into nations, has still an even quasi-political unity. 

On the other hand—and that is the author’s principal new contribution— 
Suarez is not only a Jesuit, but a highly Spanish Spaniard of the Golden 
Century, who intensively lived the imperial mission of Spain. His theory 
of war is a political theory: he is the theoretician of imperial Spain, the 
defender of Philip II before the tribunal of history, just as the work of 
the Italian Protestant Albericus Gentilis is a defense of the policy of 
Elizabeth of England. His political theory of war is—in the words of the 
author—a dialectical synthesis of the political thesis of Macchiavelli and 
the juridical antithesis of Francisco de Vitoria. For him, living in a 
period of crisis, it is the imperial mission of Spain to defend Catholicism 
and justice, in order to lay the foundations for European unity and cul- 
ture. His most important ideas are the unity of mankind and the dy- 
namic peace, based on justice, friendship and charity. 

It is the great event of the Spanish conquest of Portugal which in- 
fluenced his doctrine, led to its politicization and made it different from 
that of Vitoria. This politicization is, first of all, seen in Suarez’ ‘‘ proba- 
bilism,’’ so sharply attacked by modern Neo-Thomists. If the justa causa 
is doubtful, the king is bound to have his title investigated by experts; but 
it is for him to choose his experts, for him to determine which of differing 
opinions he wants to follow, for him alone to make the decision. If he 
reaches the conviction of the greater probability that the right is on his 
side, he can go to war, as a judge in a criminal procedure. It is this 
doctrine of ‘‘greater probability’’ and of subjective appreciation which 
constitutes the politicization of the doctrine. There is a further point: 
Suarez distinguishes the bellum justum from the ‘‘bellum licitum’’: even 
if the king is convinced of his greater right, he may go to war only if he has 
hope to win; he must not have, as Cayetano asked, ‘‘the moral certainty 
of victory,’’ but, at least, ‘‘more probable hope.’’ There is one exception: 
if the injury by the enemy was a violation of the honor of Spain, the king 
must go to war, even if there is a probability of defeat. Sixteenth-cen- 
tury Spain: ‘‘el honor.’’ We are here in theology exactly where we are in 
the dramas of Calderén de la Barca: without honor there is no sense in 
living. 

The author holds that Suarez’ concrete theory of war cannot help us to- 
day, because it is too much time-and-nation bound (Catholicism, absolute 
monarchy, exalted feeling of national honor). But his general principles 
—unity of mankind, dynamic peace, based on justice, friendship and 
charity—may very well contain the directives for overcoming the tragic 


crisis of our own days. 
Joser L. Kunz 
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Treatment of British Prisoners of War in Korea. By the Ministry of De- 
fense. London: H. M. Stationery Office, 1955. pp. 41. 


In publishing this report on the treatment given to 978 British prisoners 
of war in Korea by their Communist captors, the British Government has 
rendered an invaluable service to the cause of freedom, as well as to the 
proper understanding of the methods and operations of international 
Communism. The report describes with restraint, not lacking in part 
a tone of tragedy and a touch of humor, the brutal and cruel treatment 
of which these prisoners were victims, a treatment that in many instances 
amounted to murder and in others to an unbelievable degree of sadism. 

In view of the practically negative results obtained by the Communists, 
it can truly be stated that their ‘‘persuasion’’ methods proved to be a com- 
plete failure in ‘‘re-educating’’ the prisoners and that, therefore, the rec- 
ord is one more testimony to the stamina and heroic valor of the British 
people. 

The behavior of the Chinese Communists towards their prisoners under- 
lies the réle played by propaganda in contemporary warfare. For the 
first time in modern history, there were army men of British nationality, 
who, after falling into enemy hands, found that their capture was the 
beginning of a personal struggle much more difficult and inhuman than 
the one in which they had been engaged on the battlefield. The fact that 
these prisoners were totally unprepared for their new ordeal points also 
to the necessity of providing adequate information in the social sciences 
as well as in brainwashing techniques to those who will encounter actions 
of this kind in the future. 

The aim of the Chinese was to convert to Communism as many of the 
prisoners as possible for the purpose of using them as propaganda tools 
throughout the world. The methods ranged from personal indoctrination, 
including all forms of teaching devices, such as films, recordings, plays and 
stage shows, to sheer repetition and drill geared to instill in the minds of 
the prisoners all of the Communistic slogans. At the same time, the 
application of Pavlov’s conditioned reflex theory in its most minute con- 
sequences and the offering of rewards such as food and better treatment 
to those who conformed to the preaching of Communism, were systemati- 
cally practiced. In this way, an atmosphere of anxiety, insecurity and 
fear was created and under it the process of conversion became the only 
possible form of escape from the most unendurable tortures. Of a more 
refined cruelty were the measures of maneuvering with the mail of the 
prisoners, sentencing to solitary confinement, and the denial of vitally 
needed medicines to force the prisoners to ‘‘co-operate.’’ All these form 
part of a picture that would easily compare with Dante’s Inferno. 

The description of the treatment given to an American officer, which 
seems to be the typical way in which most of the prisoners were treated, 
may be quoted here as documentary: 


. . . He was kept in solitary confinement for three weeks. During 
his confinement, he was savagely beaten and tortured. When he re- 
turned to the compound he was morally and physically broken. He 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


told the other officers never to discuss anything in his presence as he 
had been sent back to act as an informer and threatened with worse 
torture if he did not comply. His treatment had left him very weak 
and he no longer had any will to live .. . and he eventually died 
about two weeks after his release. 


The methods used by the Communists all over the world to apply 
pressure by threatening the dearest relatives of their victims, were also 
employed to the utmost extent in Korea. The British prisoners were re- 
peatedly told of possible harm that would come to their relatives at home 
should they refuse to co-operate, and in turn, their relatives in England 
were also approached by Communist agents to obtain from them either 
certain types of letters to be addressed to the prisoners, or to force them 
to take public stands favorable to the Communist ‘‘peace campaign,’’ or 
other similar objectives. 

From the viewpoint of international law, the Prisoners of War Conven- 
tion drawn up at Geneva in 1949, and in which representatives of the 
Soviet Union participated, was totally and completely violated by the 
Communists in spite of the fact that they claimed, as usual, to be abiding 
by it. It is interesting to note, however, that frequently the Communists 
spoke with contempt of the provisions of the convention. They termed 
their methods of dealing with the prisoners a better procedure and named 
it the ‘‘Lenient Policy.’’ On the other hand, such a policy has been 
recognized by the Communists themselves as one applicable not to prisoners 
of war but to ‘‘war criminals.’’ The experience of the Korean War 
seems to indicate that some form of supervisory control must be estab- 
lished in order to guarantee the fulfillment of the norms established by 
the Geneva Convention and make them in reality the guiding pattern 
for treatment of prisoners of war in future emergencies. 

To the record of gallantry of practically all of the British prisoners, 
as it appears in this report, can be applied the praise given in the citation 
of the ‘‘George Cross’’ awarded to one of them, Lieutenant Terrence Ed- 
ward Waters of the West Yorkshire Regiment, who died as a prisoner in 
Korea in April, 1951: ‘‘It sets a magnificent example of courage and 
fortitude.’’ 

José Maria CHAVES 
Counselor, Embassy of Colombia 


Instrumentos Internacionales: Aspectos juridicos y aportes de la diplo- 
macia. By Aldo Armando Cocca. Cordoba, Argentina: Imprenta de la 
Universidad, 1953. pp. 80. 

Personnalité juridique internationale et Capacité de conclure des Traités 
de 1’0.N.U. et des Institutions spécialisées. By Jean Carroz and Yiirg 
Probst. Paris: Imprimerie R. Foulon, 1953. pp. 90. 


Sefior Cocca, who is an officer of the Argentine Ministry of Foreign 
Affairs and Culture, has done a useful brochure on treaty technique, form 
and characteristics. It is well to have so compact and accurate a book in 
Spanish, for the Latin Americans have been as careless as anybody 
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else in observing the formalities attending the making, consummating 
and execution of treaties. Sefior Cocea’s pages are primarily expositional, 
clear and definite in digesting both experience and authorities. But he 
finds space to discuss some of the debated questions such as the legal effect 
of signature, alone or followed by ratification, and the value of exchanges 
of notes, which he concludes are international agreements. He finds rebus 
sic stantibus a reality in bilateral treaties and wisely suggests that the 
proper unilateral action is denunciation. The sections on reservations, 
guaranties and the most-favored-nation clause are as objective as those 
on the technical steps in treaty-making. Altogether this is a good mono- 
graph. 

Messrs. Carroz and Probst feel that they are in an area ‘‘where all 
mythology is far from being abolished’’ and put out a sketch of an an- 
ticipated more complete work. Here they conclude that capacity to con- 
clude treaties ‘‘is not a sine qua non function of international personality.’’ 
The authors review the arguments as to whether Article 104 of the Charter 
invests the United Nations with international juridical personality or 
simply does not exclude its existence. In their view the United Nations 
and its specialized agencies are distinct entities, invested with specific 
international competences as regards members and third states. The ex- 
tent of the international juridical personality is determined by principles 
of specialization, efficacy and independence. The ‘‘international objective 
personality’’ ascribed to the United Nations by the International Court 
of Justice in the Reparation for Injuries advisory opinion does not mean 
juridical personality, say the authors. The instruments actually made 
are scarcely treaties in the ordinary sense, for proof of which the explicit 
provisions authorizing agreements in Articles 17(3), 43(3), 63, 79 and 
105(3) of the Charter are examined, as well as the implicit provisions in 
Articles 26, 28(3), 32, 53, 64(1), 70 and 93(2). 

The United Nations and specialized agencies do make binding engage- 
ments. Three theories are examined: The capacity to treat is a condition 
of international juridical personality, or a consequence of it, or is not 
simply deducible from it. Our writers look to their principles of speciality 
and efficacy for an explanation. Assuming that capacity to make treaties 
stems from international personality, determination of the legal competence 
of the institution as to the subject-matter is more important than whether 
a treaty is the adequate means for exercising the competence. 

Denys P. MYErs 


‘ 


Civilization and Foreign Policy: An Inquiry for Americans. By Louis J. 
Halle. New York: Harper & Brothers, 1955. pp. xxx, 278. Appendix. 
$3.75. 


The author, once a member of the Policy Planning Staff of the Depart- 
ment of State, has continued his former task of thinking ‘‘hard about the 
problems of our American foreign policy.’’ In an imaginative and chal- 
lenging volume of eighteen chapters he has conducted an inquiry into ‘‘the 
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lack of an adequate body of theory to guide those who must work upon 
the practical problems of our foreign policy.’’ 

Mr. Halle devotes considerable attention to the world of present-day 
American foreign policy, our objectives—limited and unlimited—our as- 
sociates and opposition, power politics and the balance of power. In- 
voking the muse of history, he has allowed his thoughts to range back 
into the past, calling the reader’s attention to the use of power by many 
states. Of the United States and the use of power, he states that this 
Government under its Constitution has ‘‘succeeded in organizing power 
so as to produce a reconciliation of freedom and order which is among the 
most effective the world has seen.’’ Applied to the kind of world of 
today, in which a more or less mature America holds a position of leader- 
ship, the author concludes that the international relations of states are 
those of association or opposition. That the powerful, when they respect 
each other’s power, often get along very well together, is his conclusion. 
In the face of opposing powers, the national self-interest must first hold 
its own and, second, do so without getting hurt in the process. 

In the concluding chapter, ‘‘The Practical Test,’’ Mr. Halle applies 
some of his conclusions to the power opposing the United States of 
America. We must, in his opinion, limit the Soviet power, making ‘‘such 
limitation the objective of our policy.’’ He distinguishes between ‘‘force 
as a threat or warning and force actively applied.’’ To retain the consent 
of our allies for our policy of deterring a nuclear attack, ‘‘and to preserve 
ourselves, we must maintain such a posture of force as promises either to 
prevent a major war altogether or, at least, to make enemy use of nuclear 
weapons against population centers and industries in a war unlikely.’’ 
He adds that increased taxation will be needed and industrial facilities 
now available for the production of many luxuries probably must be 
diverted to defense production, a material sacrifice of some significance. 
Thus a sound foreign policy is going to demand both money and a high 
degree of civic virtue. ‘‘This is not beyond our capacity,’’ given the con- 
tinuing discipline of danger. 

This is a book for the serious student and the citizen who is willing to 
face the unpalatable realities of nuclear warfare. It is an analysis of the 
burdens of international civilization and a search for general principles 
of international relations that might have useful implications for action 


in the world of today. 
Mary E. BrapsHaw 


Histoire de l’Internationalisme. Christian L. Lange and August Schou. 
(Publications de 1’Institut Nobel norvégien, Tome VII.) The Hague: 
Martinus Nijhoff ; Oslo: H. Aschehoug & Co., 1954. pp. xii, 482. 


Christian Lous Lange (1869-1938) was secretary of the Nobel Com- 
mittee 1900-09, and Secretary General of the Interparliamentary Union 
thereafter until 1933. He represented Norway at the Second Hague 
Conference in 1907 and at the Assembly of the League of Nations 1920- 
1933. The first volume of this work was published in 1919 and at his death 


BOOK REVIEWS AND NOTES 435 


in 1938 he had completed five of the 13 chapters of the present volume and 
had assembled material for most of the other chapters. The first volume 
reviews the concept of political organization beyond the nation state from 
the earliest times to 1648; this volume continues the study from the Treaty 
of Westphalia to the Congress of Vienna, 1815, and was completed for 
publication by August Schou for the Nobel Committee. A third volume 
was planned to bring the record down to the present. 

Everybody who knew Lange liked and admired him as a man, an ad- 
ministrator and a diplomat. Publication of the first volume of the History 
of Internationalism revealed him as a scholar to those who did not know 
him personally. This second volume confirms that verdict. From Hobbes 
to Kant some 300 writers from the Age of Absolutism to the Age of 
Revolutions are identified and their ideas are discussed, whether they are 
philosophers, publicists, religionists, political figures or littérateurs. Scat- 
tered through the chapter sections which expose the ideas of this galaxy 
of writers are summaries of the political aspects of society which together 
constitute as perspicacious an analysis of the evolution of political thought 
of the period as can be found. The clarity with which Lange sorts out the 
thoughts and thoughtlets of a great variety of thinkers enables the reader 
to comprehend the obscure and turgid as well as the clear and limpid 
writer. The concrete thought of an epoch thus effectively supports the 
abstract analysis of the political quality of a stirring period. 

Denys P. Myers 


The Development of International Justice. By Sir Arnold Duncan Me- 
Nair. New York: New York University Press, 1954. pp. vi, 34. $2.50. 


These two lectures at the Law Center of New York University by the 
President of the International Court of Justice deal succinctly with the 
development of tribunals and of the law. He treats the Permanent Court 
of International Justice and the present Court as one, confirming the 
common view. The specific questions he discusses are few, but his opinions 
concerning them are clear. Access to the Court should not be extended 
to individuals without the intermediation of their governments, but a 
chamber of the Court might be made a standing claims commission with 
reference to the full Court of legal issues of general importance. The 
abolition of ad hoc judges appointed by litigant states whose nationality 
is not represented on the Court may be feasible in the future. Citation 
of previous decisions ‘‘has greatly contributed to the consolidation of the 
corpus juris that is gradually being built up.’’ 

On the development of law Sir Arnold reviews with satisfaction the 
increasing amount of case law that is available, and then considers ‘‘codi- 
fication.’’ He ‘‘can foresee no benefit, and some harm, to be derived 
from any general attempt at the codification of public international law by 
means of conventions’’ at this time. On the other hand, ‘‘I believe that 
better progress will be made by means of systematic restatement.’’ The 
thirteen restatements made by the Harvard Research and reproduced in 
the JourNAL (Supplements to Vols. 23, 26, 29 and 33) in 1929, 1932, 1935 
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and 1939 ‘‘ have been of great value.’’ Sir Arnold lists nine subjects which 
prima facie demand attention if any unofficial organization should em- 
bark on the task. Such work would help the International Law Commis- 
sion, which must devote much attention to assignments handed it by the 


General Assembly of the United Nations. 
Denys P. Myers 


United Nations. Repertoire of the Practice of the Security Council 1946- 
1951. New York: Columbia University Press, 1954. Doe. No. AT/ 
PSCA/1. Sales No.1954.VIL.1. pp. 514. $5.00. 


This volume results from Resolution 686(VII) of the General Assembly. 
It is not, as one might think, part of the preparatory work for the pos- 
sible Charter review conference; it comes rather from the function of the 
International Law Commission of ‘‘making the evidence of customary 
international law more readily available.’’ The Secretariat staff who 
worked upon it were under directions to ‘‘avoid taking any position, even 
in the manner of classifying and presenting the material’’; and in the 
Introduction to the volume, they abjure the posing of theoretical problems 
not encountered in the actual experience of the Security Council. The 
work was done under the competent direction of William Jordan. 

The Repertoire is a classified, analytical and detailed presentation of 
what has happened in the Security Council from its beginning; the present 
volume reaches only to 1952, but it is planned to continue the work and 
keep it up to date. It will be essential for the delegates for whom it was 
prepared, and also for any student of the United Nations. It is not a 
book which one will sit by the fire and read straight through. It does not 
tell a story, nor carry a thesis; it has no answers and no conclusions. But 
it contains in its five hundred double-column pages an enormous amount 
of information, and every item is documented so that it can be run down 
in the records. 

The arrangement is not by articles of the Charter, nor chronological, 
but by broad types of problems which have been before the Security 
Council. There are thus twelve chapters, each divided into parts. The 
first five chapters deal with the procedure of the Council, including voting. 
There follow chapters concerning relations with other organs; admission 
of new Members; questions of peace and security, a summary account of 
each of the twenty-three disputes or situations. Other chapters consider 
the functions of the Council under Chapters VI and VII and other articles 
of the Charter. The materials within each chapter are presented as 
*‘cases,’’ and these are numbered by chapters. The analysis by classifica- 
tion is detailed and would be confusing but for the explanatory notes at the 
beginning of each section. There are also an index by articles of the 
Charter and a subject index, and careful explanations on how to use the 
volume. 

The reviewer has no theme to follow, no conclusions to consider, in 
these pages; he can only illustrate the possibilities which it has for the 
reader. A student might wish to know, for example, the record of the 


| 


BOOK REVIEWS AND NOTES 437 


Council with regard to its referral to the Court of questions raised con- 
cerning the competence of the Council under the Charter. He would find 
in the Table of Contents that Chapter VI, ‘‘Relations with Other United 
Nations Organs,’’ has a Part IV concerning the International Court of 
Justice ; he could also look in the subject index for the Court and find three 
other places in which the matter is considered; he could look in the index 
by articles for relevant Charter articles; and he could look in the index 
of Rules of Procedure, but he would find nothing for the Council corre- 
sponding to Rule 80 of the General Assembly (which requires immediate 
vote on a challenge to competence). He would thus arrive at page 231, 
where the various proposals in the Council for reference to the Court are 
listed ; and in the following pages, he would find each one listed as a ‘‘case.’’ 
The Security Council, it appears, has never yet asked the Court for an 
advisory opinion, though it once voted to do so. 

While practically everything in the volume is related to peace and 
security—this being the primary responsibility of the Security Council— 
Chapters VII—-XI deal with it in detail. In the first of these chapters the 
ease method is abandoned, and a summary account is given of each question 
which the Council has handled. This survey is preceded by a list of 
measures employed by the Council, under eight headings or types, such 
as Determination of the Nature of the Question, or Measures for Settlement. 
The next chapter takes up Chapter VI of the Charter, article by article, 
with relevant ‘‘cases’’? under each. The final chapter considers other 
articles of the Charter as they were discussed in the Security Council; this 
includes some twenty-five pages on the domestic jurisdiction clause (Article 
2, par. 7). 

Mention should be made also of various lists and tables which com- 
pactly summarize a great deal of information. At pages 85-91 there is 
a list of all the matters of which the Security Council has been seized, 
including retentions and deletions; at pp. 247-257 is a table of applications 
for membership and all actions taken thereon; at pp. 403-409 is a Tabula- 
tion of Questions Submitted to the Security Council, with subheads for 
Questions Submitted as Disputes, as Situations, under Chapter VII, by 
Members, by non-Members, by the Secretary General, by the General 
Assembly, and by the Council of Foreign Ministers. An Analytical Table 
of Measures Adopted by the Security Council is given at p. 297, by which 
the successive stages in the consideration of a matter by the Council are 
given in order, with decisions taken; if one wishes to build up precedents, 
the opportunity is here provided. 

From what has been said above, the reviewer hopes that the value of the 
volume is made clear. It is not for the person who wishes to know the 
answers, but for the person who wishes to have the materials from which 
he can derive his own answers. The materials are in this volume, with 
citations enabling one to pursue a point to the end of the road. The 
book is possibly over-organized and might in its next volume be simplified, 
but not, it is to be hoped, at the cost of losing analysis of materials. It 
is an exceptional job of objective presentation of factual information. 
CLYDE EAGLETON 
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Bundesrepublik und die Ernadhrungs- und Landwirtschaftsorganisation der Vereinten 
Nationen (pp. 7492-7494), Wilhelm Weber. 

, May 5, 1955 (Vol. 10, No. 9). Die Wiederherstellung einer vorldufigen 
deutschen Staatsgewalt in den Eroérterungen zwischen Ost und West seit 1945 (pp. 7510- 
7520), Helmut R. Kiilz; Die europdische Produktivitatszentrale (EPZ) in Paris (pp. 
7523-7526), Horst Mannel; Der Ausschuss fiir Produktivitat und angewandte Forschung 
(PRA) beim Europdischen Wirtschaftsrat in Paris (pp. 7526-7529), F. C. Gerlich. 

, May 20, 1955 (Vol. 10, No. 10). Zum vélkerrechtlichen und staatsrechtlichen 
Stand Siidwestafrikas (pp. 7541-7552), Heinrich Stuebel; Der Vanoni-Plan (pp. 7553- 
7558), Horst Mannel. 

ForEIGN AFFAIRS, April, 1955 (Vol. 33, No.3). The Atom Bomb and NATO (pp. 353- 
359), Paul-Henri Spaak; United States Foreign Policy and Formosa (pp. 360-375), 
Arthur Dean; How ‘‘New’’ is the Kremlin’s New Line? (pp. 376-386), Philip E. 
Mosely; Germany between East and West (pp. 387-401), Lord Strang; Japan Re- 
considers (pp. 402-415), Lily Abegg; Military Policy and Defense of the ‘‘Grey 
Areas’’ (pp. 416-428), Henry A. Kissinger; The Future of Democracy in Latin 
America (pp. 429-444), Frank Tannenbaum; African Dilemmas (pp. 445-457), 
Cornelis W. de Kiewiet; Tribulations of a Party Line: The French Communists and 
Indo-China (pp. 499-510), Bernard B. Fall. 

FoREIGN SERVICE JOURNAL, March, 1955 (Vol. 32, No. 3). The Mind of Thomas 

Jefferson (pp. 20-21, 44-46), Stuart L. Hannon. 
, April, 1955 (Vol. 32, No. 4). My Last Walk in Moscow (pp. 20-21, 48-50, 
52-53), Betty Jane Sommerlatte; The Consular Officer (pp. 26-27, 53), Manuel Aguilar. 
, June, 1955 (Vol. 32, No. 6). The NATO Defense College (pp. 18-21, 48, 50), 
Harvey R. Wellman; American Diplomacy at Work (pp. 22-23, 54-55), Clare Boothe 
Luce. 

Free CHINA REVIEW, January, 1955 (Vol. 5, No. 1). Offshore Islands Must Be De- 
fended (p. 1); Another Soviet Confession (pp. 2-3); The Sino-American Treaty of 
Mutual Defense (pp. 4-5); The Mirage of Two Chinas (pp. 5-7) ; Can the Democracies 
and Soviet Russia Co-exist? (pp. 8-13), Tienfong Cheng; United We Stand (pp. 
14-18), Edward Y. K. Kwong; The Case of Chang Hsun-yi (pp. 19-25), K. H. Hwang; 
Overseas Chinese (pp. 35-38). 

, February, 1955 (Vol. 5, No. 2). It’s Time for a NEATO (p. 1); German 
Rearmament (pp. 1-2); We Want No Stalemate (pp. 2-3); From Liberation to Stale- 
mate (pp. 4-5); The Asian-African Conference (pp. 6-8); Nationalism: A Minority 
View (pp. 9-18), Beauson Tseng; Dr. Sun Yat-sen and the Kuomintang (pp. 19-24), 
H. T. Liang; Overseas Chinese (pp. 30-32). 
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, March, 1955 (Vol. 5, No. 3). Evacuation of the Tachen Islands (p. 1); 
There Can Be No Cease-Fire (pp. 1-2); General Chase: Free China’s Good Friend 
(pp. 2-3); Cease-Fire Means Only Deferred Aggression (pp. 4-5); Recent Develop- 
ments in the Far East (pp. 6-9), Tingfu F. Tsiang; Soviet Russia’s Strategie Control 
Over Railroads on the Chinese Mainland (pp. 9-13), Liu Keh-shu; Overseas Chinese 
(pp. 26-28). 

——, April, 1955 (Vol. 5, No. 2). Laying Bare the Yalta Secrets (pp. 4-5). 

Die FRIEDENS-WarTE, 1955 (Vol. 52, No. 4). Wandlungen des Vélkerrechts und 
Probleme der Erforschung seiner Geschichte (pp. 297-310), Max Huber; Halbheiten 
der europdischen Integration (pp. 311-331), J. F. Kéver; La Convention Européenne 
des Droits de l’Homme et le Statut du Conseil de l’Europe (pp. 332-361), Constantin 
Th. Eustathiades. 

GEOGRAPHICAL REvIEW, April, 1955 (Vol. 45, No. 2). The Isla de Aves Story (pp. 
172-180), Guillermo Zuloaga; A Geographic Study of the Kashmir Issue (pp. 181- 
196), Robert C. Mayfield; Some Comments on That ‘‘ Miraculous’’ Discovery of South 
America by Columbus (pp. 250-254), Charles E. Nowell. 

HarvarD LAW REVIEW, March, 1955 (Vol. 68, No. 5). Applicability of American 
Laws to Overseas Arcas Controlled by the United States (pp. 781-812), Sedgwick W. 
Green. 


, May, 1955 (Vol. 68, No. 7). American Precedent in the Supreme Court of 
Israel (pp. 1194-1210), Uriel Gorney. 

INTERNATIONAL AND COMPARATIVE LAW QUARTERLY, January, 1955 (Vol. 4, No. 1). 

Bankruptcy in English Private International Law (pp. 1-26), L. J. Blom Cooper; 
The Case of Monetary Gold Removed from Rome in 1943 (pp. 93-115), D. H. N. John- 
son; Soviet Views on the Relationship between National and International Law (pp. 
116-128), E. Margolis; United Nations Draft Convention on Restrictive Business Prac- 
tices (pp. 129-140), Martin Domke; Civilians in Occupied Territory: Ordinance 501 
(pp. 140-145), H. A. Smith; Rights of U. 8S. Nationals in Morocco: A Comment (pp. 
145-146), Joseph M. Sweeney. 
, April, 1955 (Vol. 4, No. 2). Bankruptcy in English Private International Law 
(pp. 170-196), L. J. Blom Cooper; The New Japanese Constitution (pp. 197-206), Y. 
Yamada; A Critique of the Iranian Oil Litigation (pp. 267-293), D. P. O’Connell; 
International Enclaves and State Servitudes (pp. 294-307), The Sovereign Order of 
Malta—A Supplementary Note (pp. 308-309), C. d’Olivier Farran. 

INTERNATIONAL ASSOCIATION OF DEMOCRATIC LAWYERS’ REVIEW, October, 1954 (No. 
4). The Principle of National Sovereignty as a Practical Aspect of International Law 
(pp. 7-8), Leszek Lernell; On the Democratic Character of the Conception of National 
Sovereignty, the Basis of International Law in the Service of Peace (pp. 9-16), Roland 
Weyl; Respect for National Sovereignty is an Essential Condition of International 
Security (pp. 17-21), V. V. Yevgeniev; Respect for National Sovereignty as the Basis 
of International Security (pp. 22-23), B. Lozanov; Immunity of American Troops in 
Britain (pp. 27-28), Dudley Collard; The European Defence Community (pp. 29-33), 
F. Boura; The Sovereignty of the German Democratic Republic and the Problem of 
the German State (pp. 34-39), K. Polak; The Principle of Self-Determination and the 
Peoples of Latin America (pp. 40-42), Henrique Fialho; Respect for National 
Sovereignty as the Basis of International Security (pp. 43-47), Chu Chi Wen; The 
Independence of Peoples of the Near and Middle East (pp. 48-51), Hassib Mikhael; 
The Egyptian People and the Concept of National Sovereignty (pp. 52-54), Youssef 
Helmi; The Crime of Sedition in British Guiana (pp. 55-57), D. N. Pritt; Respect for 
National Sovereignty and the History of Hungary (pp. 58-62), Istvan Kovacs; The 
Fervent Desire of All the People of Europe to Ensure Collective Security in Europe 
(pp. 63-70), Jaroslav Zourek. 

INTERNATIONAL ORGANIZATION, February, 1955 (Vol. 9, No. 1). The Colombo Plan: 
A Case of Regional Economic Cooperation (pp. 1-18), Antonin Basch; The United 
Nations Military Observer Group in India and Pakistan (pp. 19-31), Sylvain Lourié; 
Tanganyika: The Development of a Trust Territory (pp. 32-51), Margaret L. Bates. 
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——, May, 1955 (Vol. 9, No. 2). Reviewing the United Nations Charter (pp. 213- 
231), Lawrence 8S. Finkelstein; Soviet Policy toward Under-Developed Areas in the 
Economic and Social Council (pp. 232-243), Alvin Z. Rubinstein; The International 
Court and the United Nations: Reflections on the Period 1946-1954 (pp. 244-256), 
Shabtai Rosenne; The Development of SHAPE: 1950-1953 (pp. 257-262), Andrew J. 
Goodpaster. 

INTERNATIONAL RELATIONS, April, 1955 (Vol. 1, No. 3). Some Aspects of the 
Extension of National Sovereignty to the Adjacent Sea (pp. 79-83), J. P. A. Francois; 
National Self-Determination (pp. 84-94, 102), F. 8. Northedge; Theory and Practice 
in the Study of International Relations (pp. 95-102), P. D. Marchant; Some Post-War 
Memoirs and Pre-War Foreign Policy (pp. 103-113), D. C. Watt. 

INTERNATIONALE SPECTATOR, March 8, 1955 (Vol. 9, No. 5). De negende algemene 
vergadering van de Verenigde Naties (pp. 119-147), B. V. A. Réling; De Verenigde 
Naties en het vraagstuk der economisch onder-ontwikkelde landen (pp. 148-160), J. P. 
Bannier. 

, April 8, 1955 (Vol. 9, No. 7). De Verenigde Naties aan het einde van haar 
eerste decennium (pp. 187-200), E. N. van Kleffens. 

, May 8, 1955 (Vol. 9, No. 9). Over de Europese integratie (pp. 259-276), 
J. W. Beyen; De grenzen van de internationale samenwerking (pp. 277-316), H. N. 
Boon; Europese impulsen uit de volken (pp. 317-331), A. Stempels; Amerika’s staats- 
rechtelijke structuur en zijn buitenlandse politiek (pp. 332-347), E. van Raalte. 

INTER-PARLIAMENTARY BULLETIN, 1955 (Vol. 35, No. 1). The Juridical and Moral 
Principles of Coexistence (pp. 2-10), Paul Bastid; Towards the Creation of a Parlia- 
mentary Assembly of the Western European Union (pp. 24-27); The Supreme Soviet of 
the U.S.S.R. and International Parliamentary Collaboration (pp. 27-28). 

ITALIAN AFFAIRS, January, 1955 (Vol. 4, No. 1). Italy and Eritrea (pp. 641-651). 

JAHRBUCH FUR INTERNATIONALES RECHT, 1955 (Vol. 5, No. 1). Meeresfreiheit und 
Schelfproklamationen (pp. 1-35), Viktor Bohmert; Deutschland wnd der Kopenhagener 
Rundfunkplan (pp. 36-77), F. Schuster and H. Pressler; Die sowjetische Volkerrechts- 
lehre (pp. 78-92), Lothar Schultz. 

JOURNAL DU DroIT INTERNATIONAL (CLUNET), October-December, 1954 (Vol. 81, 
No. 4). De l’exécution des jugements rendus par les tribunaux frangais dans la 
principauté de Monaco et des jugements monégasques en France (pp. 910-952), Paul 
Gaudeffroy. 

JURIDICAL REVIEW, December, 1954 (Vol. 66, No. 3). Changes in the Law of Per- 
sonal Status in Israel (pp. 271-274), Norman Bentwich. 

, April, 1955 (Vol. 67, No. 1). Parliamentary Supremacy and the Language of 
Constitutional Limitation (pp. 62-78), Geoffrey Marshall. 

Jus, March, 1955 (Vol. 6, No. 1). Progetti vecchi e nuovi di convenzioni interna- 
zionali in tema di riconoscimento all’estero di obbligazioni alimentari (pp. 135-144), 
Giuseppe Cassoni. 

Jus GENTIUM, 1955 (Vol. 5, Nos. 4-6). La Compétence des Etats en Droit Pénal 
Aérien (pp. 161-178), F. E. Louwage. 

MEDEDELINGEN VAN DE NEDERLANDSE VERENIGING VOOR INTERNATIONAAL RECHT, 
March, 1955 (Vol. 34). De regeling der buitenlandse betrekkingen in de Nederlandse 
Grondwet (pp. 1-27), E. van Raalte; idem (pp. 28-50), H. F. van Panhuys. 

MICHIGAN LAW Review, March, 1955 (Vol. 53, No. 5). The Abrogation of Treaties 
by War (pp. 758-760), David R. Macdonald. 

MippLe Eastern AFFAIRS, January, 1955 (Vol. 6, No. 1). Prospects for a Solution 
of the Jordan River Valley Dispute (pp. 1-12), Dana Adams Schmidt; The Turkish-Arab 
Diplomatic Tangle (pp. 13-17), M. Perlmann. 

NEDERLANDS TIJDSCHRIFT VOOR INTERNATIONAAL RECHT, January, 1955 (Vol. 2, No. 1). 
De zesde zitting van de Commissie voor Internationaal Recht van de Verenigde Naties 
(pp. 1-14), J. P. A. Francois; Does Domicil Bear a Single Meaning? (pp. 15-23), Willis 
L. M. Reese; La genése d’une ‘‘ capitulation sans conditions’’ (pp. 24-46), A. M. Stuyt; 
Internationaal erfrecht voor Israél (pp. 47-52), I. Kisch; La Succession de I’Indonésie 
aux Accords Internationaux conclus par les Pays-Bas avant l’Indépendance de |’ Indonésie 
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(pp. 55-75), H. F. van Panhuys; Quelques notes sur la Conférence de la Haye de 
Droit International Privé (pp. 76-85), M. H. van Hoogstraten. 

, April, 1955 (Vol. 2, No. 2). B. M. Telders (1908-1945) (pp. 123-126), L. 
Erades; Sept années de jurisprudence de la Cour Internationale de Justice (pp. 127- 
147), J. H. W. Verzijl; The Articles of Agreement of the International Monetary Fund 
and the Unenforceability of Certain Exchange Contracts (pp. 148-166), Philine R. 
Lachman; On Aggression, on International Criminal Law, on International Criminal 
Jurisdiction (pp. 167-196), B. V. A. Réling. 

NEw TiMeEs, March 12, 1955 (No. 11). Peace Will Prevail (pp. 1-2); WEU and 
Small Countries (pp. 3-5), Y. Shevchenko; The Movement for Labour Unity in America 
(pp. 6-9), I. Mikuson; U. S. Highhandedness in Indo-China (pp. 10-12), G. Starko. 

——, March 19, 1955 (No. 12). For International Friendship and Cooperation (pp. 
1-3); The London Disarmament Talks (pp. 3-6), Observer; Italy and Western Eu- 
ropean Union (pp. 14-15), E. Ambartsumov. 

, March 26, 1955 (No. 13). The Friends and Foes of Disarmament (pp. 1-4) ; 
The ‘‘Small Atomic Weapons’’ Myth (pp. 7-10), F. Isayev; The ‘‘Scraps of Paper’’ 
Theory (pp. 10-13), M. Gus; After Bangkok (pp. 14-17), Y. Bochkaryov; Hypocrisy of 
Western Diplomacy (pp. 18-19), L. Sedin. 

, April 2, 1955 (No. 14). The Will of the Millions (pp. 1-3); Talks for Re- 
laxation of Tension (pp. 3-6), Observer; The Paris Agreements and the Disarmament 
Problem (pp. 7-10), M. Krementsov and G. Starko; The Sentiment of the Ordinary 
American (pp. 11-15), N. Sergeyeva; The Fight Continues (pp. 15-18), A. Gromov. 

, April 9, 1955 (No. 15). The Anti-Aggression Movement (pp. 1-3); The 
American Brand of Justice (pp. 7-10), I. Lapitsky. 

, April 16, 1955 (No. 16). Leninism Lives and Triumphs (pp. 1-3); Lenin’s 
Principles of Foreign Policy (pp. 3-6), Y. Zisman; Lenin and the Struggle for Peace 
(pp. 7-11), V. Zagladin and L. Sedin; A Necessary Step (pp. 11-13), Observer; The 
Delhi Conference (pp. 13-15), Y. Zvyagin. 

, April 23, 1955 (No. 17). The Soviet-Austrian Negotiations (pp. 1-3); The 
Parliaments and World Peace (pp. 3-5), Observer; Lenin and the Regeneration of the 
East (pp. 11-13), V. Avarin; In Defence of the Rights of Small Nations (pp. 14-16), 
Y. Bochkaryov; The Bandung Conference (pp. 22-25), N. Sergeyeva; Jurists Discuss 
European Collective Security (pp. 26-28), E. Korovin. ; 

, May 1, 1955 (No. 18). Failure of the Collins Mission (pp. 18-20), G. Starko; 
The Bandung Conference (pp. 24-28), N. Sergeyeva. 

, May 7, 1955 (No. 19). Ten Years After (pp. 1-3); The Great Victory (pp. 
4-8), V. Zagladin; Atomic Blackmail: A Futile Weapon (pp. 12-14), V. Iordansky; 
Friends and Foes of the Arab Nations (pp. 15-18), A. Miller. 

, May 14, 1955 (No. 20). Genuine Concern for European Peace and Security 
(pp. 1-3); Disarmament and International Confidence (pp. 3-5); The Austrian Ex- 
ample (pp. 6-8), Observer; At the Warsaw Conference (pp. 8-12), V. Berezhkov; 
Mandate for Peace (pp. 12-15), V. Iordansky; Japan and American ‘‘ Aid’’ (pp. 
16-18), D. Petrov. 

, May 21, 1955 (No. 21). Reactions to the Warsaw Treaty (pp. 1-2); Tie 
Significance of Austrian Neutrality (pp. 7-9), Observer; What Disarmament Would 
Bring the People (pp. 10-13), S. Menshikov; China’s New Role in the Asian Economy 
(pp. 13-17), B. Bolotin and G. Kuzmin; Military Bases in Foreign Territories (pp. 
18-21), M. Krementsov and G. Starko. 

News, March 16, 1955 (No. 6). A Crucial Issue of the Times (pp. 1-2); Post-War 
Europe (pp. 6-7), Albert Manfred; The New Asia (pp. 8-9), Yevgeny Zhukov; Britain 
and Europe (pp. 10-11), I. Yermashov; Asian Bloc Without Asia (pp. 14-15), Nikolai 
Khokhlov; Middle East: Behind the Scenes (pp. 15-16), Sergei Losev; Lawyers Meet 
in Calcutta (pp. 16-18), Marklen Lazarev. 

, April 1, 1955 (No. 7). The Key to Lasting Peace (pp. 1-2); The Anglo- 
Soviet Treaty: Past and Present (pp. 3-5), Evgeny Kosminsky; From Crisis to Crisis 
(pp. 5-7), Arkady Losev; Paris Treaties Sap European Security (pp. 18-20), Viktor 
Popov. 
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, April 16, 1955 (No. 8). The Will for Peace (pp. 1-2); The Lenin Principles of 
Foreign Policy (pp. 3-5), Boris Volin; Awakening Peoples Assemble (pp. 6-7), 
Vladimir Kudryavtsev; Britain Faces the Decision (pp. 7-9), I. Yermashov; For 
Broader Cultural Exchange (pp. 9-10), Konstantin Chugunov. 

, May 1, 1955 (No. 9). May Day and Peace (pp. 1-3), Evgeny Kosminsky; 
Towards an Independent and Democratic Austria (pp. 3-4); The End of Anglo-French 
Alliance? (pp. 10-12), Arkady Losev; Peaceful Uses for Atomic Energy (pp. 18-19), 
Georgi Pokrovsky; Tariffs and Trade (pp. 26-27), Nikolai Lyubimov. 

, May 16, 1955 (No. 10). Negotiation Brings Results (pp. 1-2); The Contribu- 
tion of Bandung (pp. 3-4), I. Yermashov; France and German Rearmament (pp. 5-7), 
Albert Manfred; Dissolution of the ‘‘Middle Eastern Empire’’ (pp. 9-10), Anatoly 
Miller; People’s China—Great Factor of Peace (pp. 14-15, 17), Evgeny Kovalyov; 
American Opinion and the Far Eastern Problem (p. 17), Alexander Alexandrov; Tenth 
Session of the Economic Commission for Europe (pp. 27-28), Vladimir Mordvinov. 

NORDISK TIDSSKRIFT FOR INTERNATIONAL RET 0G JUS GENTIUM, 1954 (Vol. 24, Nos. 
3-4). Ett livi tro pd ratten (pp. 49-64), Dag Hammarskjéld; Kollisionsnormens struk- 
tur och staternas samarbete inom internationell privatratt (pp. 65-72), Hilding Eek; 
Teori og Virkelighet i Folkeretten (pp. 88-97), Edvard Hambro. 

OsTEUROPA-RECHT, March, 1955 (Vol. 1, No. 1). Die sowjetische Bewertung der 
Volkerrechtsquellen (pp. 2-8), Boris Meissner; Rechtsformen der Aussenwirtschafts- 
beziehungen der UdSSR zu den Volksdemokratien (pp. 9-26), Eberhardt Pfuhl; Das 
personliche Eigentum der Sowjetbiirger (pp. 27-30), Mintauts Cakste; Das Strafver- 
fahren gegen deutsche Kriegsgefangene in der Sowjetunion (pp. 31-37), Georg Frey; 
Die neue Verfassung der Volksrepublik China (pp. 43-55), Lothar Schultz; Das 
Abkommen iiber den internationalen Giiterverkehr im Ostblock (pp. 56-59), Eberhardt 
Pfuhl. 

UNIVERSITY OF PENNSYLVANIA Law REvIEw, April, 1955 (Vol. 103, No. 6). Denial of 
Exit Permits to Aliens During a National Emergency (pp. 797-806). 

Po.titicaA INTERNACIONAL, July-September, 1954 (No. 19). Francia y la integracién 

militar europea (pp. 9-25), Luis Garcia Arias; Los caminos que condujeron a Lancaster 
House—El Neocontinentalismo Britanico (pp. 27-48), Camilo Barcia Trelles; Ante la 
préxima Conferencia General de la Unesco (pp. 49-76), Juan M. Castro Rial; La 
politica mundial se desplaza hacia el Este (pp. 79-85), Marcela De Juan; En torno a 
la Conferencia de Ginebra y a los Estados Indochinos (pp. 87-100), Carmen Martin 
de la Escalera; La revision y el Problema del Veto en la Carta de la O. N. U. (pp. 
101-119), John R. Campbell; La politica internacional en el tercer trimestre de 1954 
(pp. 123-131), Fernando Murillo Rubiera. 
, October-December, 1954 (No. 20). Las relaciones entre la Politica exterior 
y la vida politica interior en los Estados Unidos de America (pp. 9-23), Robert G. 
Neumann; Europa ante el Trance de su Integracién (pp. 25-56), Camilo Barcia Trelles; 
Francia y la Alianza Militar Europea (pp. 57-72), Luis Garcia Arias; La U. N. E. 8. 
C. O. en Montevideo (pp. 75-79), Rafael Fernandez-Quintanilla; La Unién Europea 
Occidental (pp. 81-89), R. O. I.; La Liga Arabe a los diez afios de su creacién (pp. 
91-97), Rodolfo Gil Benumeya; La actividad internacional en Hispanoamérica durante 
el aio 1954 (pp. 99-114), L. B. T.; La politica international en el cuarto trimestre de 
1954 (pp. 117-127), Fernando Murillo Rubiera. 

PrAvny Oszor, February, 1955 (Vol. 38, No. 2). Za kolektivnu bezpecnost v 
Eurépe (pp. 97-114), Jan Tomko. 

Propritté INDUSTRIELLE, July 31, 1953 (Vol. 69, No. 7). Les marques de service 
(pp. 115-118), R. E. Blum. 

, September 30, 1953 (Vol. 69, No. 9). Documents soumis au Comité consultatif 
des Directeurs des Offices nationaux de la propriété industrielle: Convient-il de reviser 
l’Arrangement de Madrid concernant l’enregistrement international des marques de 
fabrique ou de commerce; Enregtsivement par classes (pp. 148-157). 

, October 31, 1953 (Vol. 69, No. 10). Les effets de la guerre sur les traités 
plurilatérauz (pp. 179-181), Robert Plaisant. 
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——, January 31, 1954 (Vol. 70, No. 1). L’Union internationale pour la protection 
de la propriété industrielle en 1953 (pp. 13-16), Roland Walter. 

, February 28, 1954 (Vol. 70, No. 2, annex). The International Protection of 
Industrial Property and the Different Stages of Economic Development of the States 
(translation from the December issue) (pp. 1-10), Stojan Pretnar. 

, April 30, 1954 (Vol. 70, No. 4). Les bases fondamentales de la protection 
internationale de la propriété industrielle (pp. 93-97), Stephen P. Ladas. 

, May 31, 1954 (Vol. 70, No. 5). La marque de haute renommée (Une réponse) 
(pp. 110-112), R. E. Blum. 

, June 30, 1954 (Vol. 70, No. 6). Discours au Congrés de Bruxelles (7-12 juin 
1954) de l’Association internationale pour la Protection de la Propriété Industrielle 
(pp. 135-142), Jacques Secretan. 

, July 31/August 31, 1954 (Vol. 70, Nos. 7 and 8). La cession libre de la 
marque (pp. 162-167, 181-187), Dietrich Reimer. 

, December 31, 1954 (Vol. 70, No. 12, annex). Towards the Establishment of 
an International Arrangement concerning the Classification of Products of Trade Marks 
(translation from the November issue) (pp. 1-6), Roland Walter. 

, January 31, 1955 (Vol. 71, No. 1). L’Union internationale pour la Protection 
de la Propriété Industrielle en 1954 (pp. 14-18), Roland Walter. 

, tbid., annex. More on the Legal Protection of Industrial Property (translation) 
(pp. 1-5), Stojan Pretnar. 

REVISTA DE CrENCIAS JuRfpIcAs SoctaLEs (Universidad Nacional del Litoral, Santa 
Fe, Argentina), 1954 (Vol. 16, Nos. 78-79). Responsabilidad del Estado por los Actos 
de los Poderes Legislativo, Ejecutivo y Judicial (pp. 5-27), Leonardo A. Colombo; La 
Unidad de los Paises Hispanoamericanos ante la Defensa Nacional (pp. 105-118), 
Luis Alberto Candioti. 

REVISTA DE LA FACULTAD DE DERECHO (Universidad de Oviedo), September, 1954 
(Vol. 15, No. 70). Trayectoria doctrinal de la Nocién de Guerra injusta a la de Crimen 
contra la Paz (pp. 7-31), Antonio Quintano Ripollés; La Moderacion y el Derecho 
internacional (pp. 33-60), Mariano Aguilar Navarro; El problema de la Unidad de 
Europa (pp. 61-98), José Miguel de Azaola; Sujeto de Soberania (pp. 99-105), 
Bernardo Zulaica Beltran de Lubiano; El Problema del Sarre (pp. 135-139), Luis 
Garcia Jove. 

REVISTA DE LA FACULTAD DE DERECHO DE MEXICco, July-September, 1954 (Vol. 4, 
No. 15). Es deseable que las naciones americanas adopten la Convencién de Derecho 
de Autor firmada en Ginebra en 1952? (pp. 9-26), Natalio Chediak; Estudios y Biblio- 
grafia sobre Arbitraje de Derecho Privado (pp. 97-142), Niceto Alcala-Zamora y 
Castillo. 

REvisTa DO SERvICO PusBLico, October, 1954 (Vol. 4, No. 1). Commissdes Parla- 
mentares de Inquérito nos Estados Unidos (pp. 5-13), Géis de Andrade. 

REVISTA PERUANA DE DERECHO INTERNACIONAL, July-December, 1954 (Vol. 14, No. 
46). Las Reservas a las Convenciones Multilaterales (pp. 153-214), Antonio Belaunde 
Moreyra; El Problema antdrtico en el cuadrante sudamericano (pp. 222-249), Gonzalo 
Fernandez Puyé; La Legislacién Diplomdtica en el Peri 1846-1953 (pp. 250-260), 
Pedro Ugarteche. 

REVUE DE Droit INTERNATIONAL, DE SCIENCES DIPLOMATIQUES ET POLITIQUES (A. 
Sorrite), January-March, 1955 (Vol. 33, No. 1). L’exclusion de la Société des Na- 
tions et le principe de l’unanimité (pp. 3-12), Nathan Feinberg; Le Code des Crimes 
contre la paix et la sécurité de l’humanité (pp. 13-25), V. Vespasien Pella; L’Associa- 
gione Internazionale di Diritto Penale (pp. 26-41), Giovanni Persico; La Grande Illu- 
sion de Yalta (pp. 42-44), Charles D’Ydewalle; La détermination des points de rattache- 
ment en droit international privé (pp. 45-48), Pierre Engel. 

REVUE DE Droir P£NAL ET DE CRIMINOLOGIE, February, 1955 (Vol. 35, No. 5). 
Quelques Problémes litigieux du Droit international pénal (pp. 403-419), Stefan Glaser. 

REVUE CRITIQUE DE DroiT INTERNATIONAL Privé, October-December, 1954 (Vol. 43, 
No. 4). Réflexions sur la technique des qualifications en droit international privé (pp. 
661-691), Wilhelm Wengler; Faut-il réviser la Convention franco-italienne du 3 juin 
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1930 sur l’exécution des jugements? (pp. 693-718), Martha Weser; Eziste-t-il un droit 
international fiscal commun? (pp. 719-765), Maxime Chrétien. 


, January-March, 1955 (Vol. 44, No. 1). Les systémes juridiques complexes en 
droit international privé (pp. 1-16), Rodolfo De Nova; La contribution des auteurs et 
de la pratique coutumiére au droit international privé du moyen dge (pp. 17-32), P. ©. 
Timbal: La reconnaissance et l’exécution en France des décisions étrangéres concernant 
la garde des enfants et l’obligation alimentaire (pp. 33-61), André Ponsard; Faut-il 
réviser la Convention franco-italienne du 3 juin 1930 sur l’exécution des jugements? 
(pp. 63-96), Martha Weser. 

REVUE EGYPTIENNE DE Droit INTERNATIONAL, 1954 (Vol. 10). De l’intervention 
dans les affaires intérieures des Etats souverains (pp. 1-23), Adly Andraos; La Com- 
pétence internationale dans la nouvelle législation égyptienne (pp. 24-37), Bion 
Smyrniadis; The Question of Morocco before the United Nations (pp. 38-50), Abdul- 
hamid Khaled; Etudes sur le Fédéralisme: Des difficultés du Fédéralisme (pp. 51-75), 
Les accords de Bonn et de Paris et la Communauté Européenne de Défense (pp. 76- 
99), André Cocatre-Zilgien; L’Union Soviétique et le N.A.T.O. (pp. 101-109), B. 
Boutros-Ghali; Histoire des Frontiéres Turco-Russes au Caucase (pp. 110-119), Gott- 
hardt Jaschke; La Conférence de Caracas (pp. 120-122), B. B. G.; L’Institut Interna- 
tional pour l’unification du Droit privé (pp. 123-126), Robert Loutfallah. 

Arabic section: La révision de la Charte des Nations Unies (pp. 1-11), Hamed 
Soltan; Les accords régionaux asiatiques (pp. 12-36), B. Boutros-Ghali; Le renvoi a la 
loi d’un Etat a systéme plurilégislatif (pp. 37-75), Ezz El Dine Abdallah; Le budget 
des Nations Unies (pp. 76-116), Mohamed Fouad Ibrahim. 

REVUE GENERALE DE Droit INTERNATIONAL PuBLic, October-December, 1954 (Vol. 

58, No. 4). L’O.N.U. et la doctrine moderne des Droits de l’Homme (pp. 505-537), B. 
Mirkine-Guetzévitch ; L’ Angarie (pp. 538-558), Madeleine Grawitz; Les Etats exigus 
en Droit international public (pp. 559-581), Pierre Vellas. 
, January—March, 1955 (Vol. 59, No. 1). Plateau continental et Droit interna- 
tional (pp. 5-62), Georges Scelle; Le Conseil Nordique (pp. 63-84), Max S¢rensen; 
Considérations sur la théorie de l’égalité des Etats (pp. 85-98), E. Van Bogaert; 
Positivisme et morale internationale en droit des gens (pp. 99-120), Bion Smyrniadis; 
La protection juridique de la population civile dans la guerre moderne (pp. 121-136), 
Erik Castrén; Note sur la quatriéme session du Tribunal administratif de l’Organisa- 
tion Internationale du Travail (pp. 137-148), Francis Wolf. 

REVUE INTERNATIONALE D’HISTOIRE POLITIQUE ET CONSTITUTIONNELLE, July—Sep- 
tember, 1954 (Vol. 4, No. 15). Qwuelques aspects sociaux des pactes européens récents 
(pp. 193-225), Louis Cavaré. 

——, October-December, 1954 (Vol. 4, No. 16). L/’illuminisme et la science politi- 
que: Montesquieu, Diderot et Catherine II (pp. 273-287), Sergio Cotta; Du ‘‘Contrat 
Social’’ ou le mirage de la volonté générale (pp. 288-315), Stanley Hoffmann; Con- 
ception américaine et conception francaise des Déclarations de Droits: juge américain 
et juge francais (pp. 323-342), André Hesse. 

Rivista pi Diritro INTERNAZIONALE, 1954 (Vol. 37, No. 4). Considerazioni sul 
valore delle sentenze straniere (pp. 481-493), Piero Ziccardi; La legge regolatrice della 
prova nel diritto internazionale privato (pp. 494-546), Francesco Durante; Astensione 
ed assenza volontaria di un membro del Consiglio di sicurezza (pp. 547-566), Francesco 
Carlo Gentile; Mutamenti di sovranita ed esercizio della giurisdizione (pp. 584-597), 
Pasquale Paone; L’ambito di applicazione delle norme italiane di adattamento alla 
convenzione di Bruzelles del 1924 sulla polizza di carico (pp. 601-612), Antonio 
Malintoppi; In tema di accertamento della competenza internazionale del giudice 
straniero (pp. 620-622), T. Perassi. 

, 1955 (Vol. 38, No. 1). Osservazioni sulle basi sociali dell’ordinamento interna- 
zionale (pp. 3-16), Guiseppe Sperduti; Sovranita sui paesi in amministrazione fidu- 
ciaria e rapporti tra gli ordinamenti dell’amministrante e dell’amministrato (pp. 17- 
38), Benedetto Conforti; La soggettivita internazionale dell’ordine di Malta in una 
recente sentenza ecclesiastica (pp. 39-48), Giorgio Cansacchi; Sulla personalita inter- 
nazionale dell’Ordine di Malta (pp. 48-55), Guiseppe Sperduti; I poteri dell’Alta 
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Autorita della Comunita Europea del Carbone e dell’Acciaio in materia di disciplina 
dei prezzi (pp. 66-75), Riecardo Monaco; Attivitd imputabile a Stato estero e responsa- 
bilita personale dell’individuo-organo (pp. 84-90), Antonio Malintoppi; Non eseguibilita 
in Italia di un sequestro conservativo ordinato da autorita giudiziaria straniera (pp. 
107-113), Giuseppe Sperduti. 

SOVETSKOE GosuDARSTVO I Pravo, 1954 (No. 7). Konstitutsiya velikogo Kitaiskogo 
narodno-demokraticheskogo gosudarstva (The Constitution of the Great Chinese Peoples’ 
Democratic State) (pp. 19-26), P. E. Orlovsky; Gosudarstvennyi stroi Demokraticheskoi 
Respubliki V’etnam (The State Structure of the Vietnam Democratic Republic) (pp. 
41-47), O. A. Arturov; K obsuzhdeniu voprosov teorii mezhdunarodnogo prava (More 
on the Discussion of the Questions of the Theory of International Law) (pp. 74-79), 
S. B. Krylov; ‘‘ Demokratiya’’ v angliiskikh koloniyakh (‘‘Democracy’’ in the English 
Colonies) (pp. 80-89), D. N. Pritt; Konventsiya o preduprezhdenii prestupleniya 
genotsida i nakazanti za nego (The Convention on the Prohibition and Punishment of 
Genocide) (pp. 125-128), 8S. Volodin. 

, 1954 (No. 8). Nekotorye voprosy territorii v mezhdunarodnom prave (Some 
Questions on Territory in International Law) (pp. 63-72), S. V. Molodtsov; O prirode 
sovremennogo mezhdunarodnogo prava (On the Nature of Contemporary International 
Law (pp. 87-89), I. I. Lukashuk; O nekotorykh voprosakh teorii mezhdunarodnogo 
prava (On Some Questions of the Theory of International Law) (pp. 89-92), V. M. 
Shurshalov; Sessiya Mezhdunarodnogo Suda OON v 1954g (The Session of the U.N. 
International Court in 1954) (pp. 107-108), S. Borisov. 

, 1955 (No. 1). K voprosu ob opredelenti agressi (On the Question of Defining 
Aggression) (pp. 59-67), K. A. Baginyani; Ponyatii suvereniteta mezhdunarodnogo 
prava (The Concept of Sovereignty in International Law) (pp. 68-76), L. A. Mod- 
zhoryan. 

, 1955 (No. 2). Parizhskie soglasheniya i mezhdunarodnogo pravo (The Paris 
Agreements and International Law) (pp. 13-22), G. I. Tunkin; Pravosubektnost, 
suverenitet i nevmeshatelstvo v mezhdunarodnom prave (The Subject of Law, Sovereignty 
and Non-Interference in International Law) (pp. 75-84), V. V. Evgenev; Turetsko- 
Pakistanskii i Turko-Irakskii dogovory—orudiya agressivnoi politiki S.Sh.A.na Blizhnim 
i Srednim Vostoke (The Turko-Pakistan and Turko-Iranian Treaties—Tools of the 
Aggressive Policy of the U.S.A. in the Near and Middle East) (pp. 93-99), F. F. 
Fedorov. 

SUDETEN BULLETIN, February, 1955 (Vol. 3, No. 2). The Sudeten Question in British 
View (pp. 1, 12), Philip Dunant; Are We Ready for Coexistence (p. 2), Rudolf Storch; 
A Decade since the Yalta Agreement (p. 3), Austin J. App; The Birth of a Satellite (pp. 
4-5), Bohdan Chudoba. 

, March, 1955 (Vol. 3, No. 3). Europe and the Small Nations (pp. 1, 12), 
Peter Berger; In the Light of History (pp. 4-5), Fritz Peter Habel. 

, April, 1955 (Vol. 3, No. 4). In Defense of Justice (pp. 1, 11, 12), Theodore 
Friedenau; Germany After Ratification (p. 2), Anton F. Wuschek; Ezpellees are Vital 
to International Politics (pp. 3-4), Rudolf Lodgman von Auen; Prague’s Ambiguous 
Offer (pp. 9-10), Heinz Kuhn. 

, May, 1955 (Vol. 3, No. 5). Europe Cannot but Unite (pp. 1, 12), Gaetano 
Martino; Ten Years after VE-Day (p. 2), Anton F. Wuschek. 

, June, 1955 (Vol. 3, No. 6). Soviet Russia’s Political Glacis (pp. 1, 4), Gott- 
fried Hobus; Right to the Homeland: Foundation of Freedom (p. 2), Konrad 
Adenauer. 

Ucrania LisrE, October-December, 1954 (Vol. 4, No. 6). Aislamiento de los EE. 
UU.? (pp. 3-9), Iaroslav Z. Pelensky; El nacionalismo, riesgo calculado por los Soviets 
(pp. 17-26), Clarence A. Manning; Tragedia de los paises bdlticos (pp. 27-32), C. V. 
Oreletsky; Qué buscan los comunistas en O. I. T.? (pp. 49-52), V. Markus; La 
Potencialidad Bélica de las Naciones Subyugadas por la URSS. (pp. 55-60), V. 
Nanuasbvili. 

UKRAINIAN Review, March, 1955 (Vol. 2, No. 1). A Time for Firmness (pp. 3-8), 
Yaroslav Stetzko; Crescent Moon and Red Star (pp. 9-12), Veli Kajum-Khan; Peace- 
ful Co-existence (pp. 78-81), Ilarion Holubovych. 
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Voks BULLETIN, January-February, 1955 (No. 90). The Right Road (pp. 5-9), 
D. Zaslavsky; Outstanding Fighters for Peace (pp. 13-15), D. V. Skobeltsin; For 
Friendship, Peace and Co-operation (pp. 16-19), Vladimir Yakovlev. 

WASHINGTON UNIVERSITY LAW QUARTERLY, February, 1955 (Vol. 1955, No. 1). The 
State, Communism and International Law (pp. 1-39), Gray L. Dorsey. 

Worvp Arrairs, Spring, 1955 (Vol. 118, No. 1). Formosa (p. 2), Stanley K. Horn- 
beck; The Inter-American Procedure in the Event of Threats to the Peace (pp. 3-4), 
Charles G. Fenwick; Is Peace Possible between Arabs and Jews? (pp. 5-8), Alfred G. 
Fisk; The Democratization of Korea: From Idealism to Expediency (pp. 9-12), Bruce B. 
Mason and William C. Havard; National Studies on International Organization (pp. 
12-14), Lawrence 8. Finkelstein; After Ten Years (pp. 16-18), David McK. Key. 

Wor.Lp AFFAIRS INTERPRETER, January, 1955 (Vol. 25, No. 4). The Perennial Prob- 

lem of World Peace (pp. 339-345), Willett L. Hardin; Strategic Conditions for Effec- 
tive Defense of the Free World (pp. 348-360), Charles 8S. Thomas; What Shall We Do 
with the United Nations? (pp. 361-384), Clyde Eagleton; Neutralism: The Problem of 
Japan in East-West Relations (pp. 385-390), Arthur G. Coons; The Growing Interde- 
pendence between International Law and International Organization (pp. 391-413), J. 
Eugene Harley. 
, April, 1955 (Vol. 26, No. 1). Further Comment on the Problems of World 
Peace (pp. 3-8), Willett L. Hardin; New Patterns of Military Cooperation (pp. 22-34), 
Richard W. Van Alstyne; Patterns of Economic Cooperation in 1955 (pp. 35-48), 
Jerome Rothenberg; The Threat of Chinese Imperialism: A New Dimension to the Con- 
flict (pp. 80-89), Rodger Swearingen; French North Africa: A Diplomatic Dilemma (pp. 
90-100), Lorna H. Hahn. 

YALE Law JOURNAL, February, 1955 (Vol. 64, No. 4). The Power of an American 
Trade-Mark Owner to Prevent the Importation of the Authentic Product Manufactured 
by a Foreign Company (pp. 557-568). 

, April, 1955 (Vol. 64, No. 5). The Hydrogen Bomb Experiments and Inter- 
national Law (pp. 629-647), Emanuel Margolis; The Hydrogen Bomb Tests in Perspec- 
tive: Lawful Measures for Security (pp. 648-710), Myres S. McDougal and Norbert 
A. Schlei. 

, May, 1955 (Vol. 64, No. 6). The Bonn Constitution and the European De- 
fense Community Treaties (pp. 805-839), Karl Loewenstein; The Difficult Quest for 
a Uniform Maritime Law: Failure of the Brussels Conventions to Achieve International 
Agreement on Collision Liability, Liens, and Mortgages (pp. 878-905). 

ZEITSCHRIFT FUR AUSLANDISCHES UND INTERNATIONALES PRIVATRECHT, January, 
1955 (Vol. 19, No. 4). Das Wdahrungsabkommen von Bretton Woods vom 22.7. 1944 
in der Rechtsprechung (pp. 601-642), Joseph Gold; Die Rechtsprechung der Schweiz auf 
dem Gebiete des internationalen Privatrechts 1950-1953 (pp. 651-706), Rudolf Moser; 
Die Einfiihrung des Genfer Wechselrechts in Belgien (pp. 720-732), Malte von Bargen. 
, March, 1955 (Vol. 20, No. 1). Materielles Recht und Verfahrensrecht im inter- 
nationalen Privatrecht (pp. 1-51), Hubert Niederliinder; Familieneinheit im interna- 
tionalen Privatrecht? Zugleich ein Beitrag zur Versdhnung von Staatsangehdrigkeits- 
und Domizilprinzip (pp. 52-65), Paul Heinrich Neuhaus; Zur Enteignung juristischer 
Personen in der sowjetischen Besatzungszone Deutschlands (pp. 86-104), Rolf Serick; 
Gesetzliche Normen des internationalen Privat- und Zivilprozessrechts in Deutschland 
1945-1954 (pp. 105-121), A. N. Makarov; Griechische Rechtsprechung auf dem 
Gebiete des internationalen Privatrechts 1946-1953 (pp. 144-157), Ch. N. Fragistas. 

ZEITSCHRIFT FUR AUSLANDISCHES OFFENTLICHES RECHT UND VOLKERRECHT, January, 
1955 (Vol. 16, No. 1). Die Haager Konvention zum Schutze der Kulturgiiter im Falle 
eines bewaffneten Konfliktes vom 14. Mai. 1954 (pp. 35-75), Helmut Strebel. 

, April, 1955 (Vol. 16, No. 2). Uber die Anderung territorialer Grenzen als 
Kriegsfolge (pp. 207-226), Carl Bilfinger; Grenzen der Klagebefugnis vor dem 
Gerichtshof der Montanunion (pp. 227-255), Adolf Schiile; Der Internationale 
Gerichtshof und die Nichtmitgliedstaaten des Statuts (pp. 256-276), Horst Blomeyer; 
Das Statut des Kénigreichs der Niederlande, in Kraft getreten am 29. Dezember 1954 
(pp. 304-317), H. F. van Panhuys. 
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